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BEDINGFIELD’S CASE.— DECLARATIONS AS A PART OF 
THE RES GESTA. 


III. 


THE reader’s attention was called in a former article to certain 
objectionable statements in the English books, and to the fact 
that a stricter doctrine, upon the points there referred to, is laid 
down by Greenleaf. But it was stated that this author, in some 
aspects of the subject, has given out loose doctrine which has 
found its way into the judgments of our courts. 

What is here referred to will be found in Greenleaf’s chapter 
on Hearsay (Evidence, Part II., Chapter 5). He states as his 
general view (it is not peculiar to him), that declarations which 
are part of the res gesta are admitted, not by way of exception to 
the hearsay rule, but as not being within the scope of it; and 
the chapter named is mainly occupied with a consideration of 
four separate classes of declarations, described in section 123, 
which are discriminated from hearsay in the way thus indicated, 
—all of these four classes, as Greenleaf conceives, being reduci- 
ble to “the principle of the res gestae.” What is this * prin- 
ciple” ? It is nowhere explicitly stated ; in order to grasp it we 
must scrutinize and compare a few of Greenleaf’s statements. 
The principle of the rule against hearsay, as conceived by him, 
is found in sections 99 and 124: ‘“ The term hearsay . . . denotes 
that kind of evidence which does not derive its value solely from 
the credit to be given to the witness himself, but rests also in 
part on the veracity and competency of some other person. .. . 
The principle of this rule is, that such evidence requires 
credit to be given to a statement made by a person who is not 
subjected to the ordinary tests enjoined by the law for ascertain- 


ing the correctness and completeness of his testimony.” This 
VOL. 11.—N. 8. 
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being the principle which fixes the objectionable quality of 
hearsay, we might logically expect it 4o be laid down that 
where the declaration is available in evidence on grounds that do 
not require any trust in the declarant, they do not come under 
the prohibition of the hearsay rule. Is this the theory that 
Greenleaf intends to put forth? Twenty-four of the twenty. 
nine sections that compose his chapter on hearsay are taken up 
with the four classes of things above referred to ; and then they 
are summed up in section 123, in this way: “ Thus we have seen 
that there are four classes of declarations, which, though usually 
treated under the head of hearsay, are in truth original evidence; 
the first class consisting of cases where the fact that the declara- 
tion was made, and not its truth or falsity, is the point in ques- 
tion ; the second including expressions of bodily or mental feel- 
ings, where the existence or nature of such feelings is the sub- 
ject of inquiry; the third consisting of cases of pedigree, and 
including the declarations of those nearly related to the person 
whose pedigree is in question; and the fourth embracing all 
other cases where the declaration offered in evidence may be 
regarded as part of the res gestae. All these classes,” it is added, 
‘tare involved in the principle of the res gestae, and are separately 
treated merely for the sake of greater distinctness.” The com- 
mon quality — that which brings these classes of cases all under 
one principle — is not expressly defined ; we must collect it from 
what is said of each class. 

The principle of those miscellaneous cases which Greenleaf 
groups and designates under the specific Latin name, as “all 
other cases where the declaration may be regarded as part of 
the res gestae,” is implied in what is found in sections 108 and 
110; statements coming under this head are there said to be 
“ distinguished from hearsay, by their connection with the prin- 
cipal fact under investigation;” as being ‘contemporaneous 
with the main fact under consideration, and . . . so connected 
with it as to illustrate its character ;’’ and as being * concom- 
itant with the principal act, and so connected with it as to be 
regarded as the mere result and consequence of the coexisting 
motives,” 1— as distinguished from being “ merely narrative of a 
past occurrence.” 


1 As to this expression, which is from 2 Evans’s Pothier, 217, see Eden on 
Bankruptcy, p. 360. 
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Now how is it that the other three classes are involved in 
the principle of this one, “the principle of the res gestae”? The 
first of them is one “ where the fact that the declaration was made, 
and not its truth or falsity, is the point in question ;” the peculi- 
arity of this is stated in section 101 ; it lies simply in what is thus 
said, viz., that the truth or falsity of the declaration is not in 
question, but only the fact that it was made. The second class is 
thus described in section 123: “ The second, including expres- 
sions of bodily and mental feelings, where the existence or nature 
of such feelings is the subject of the inquiry ;” the peculiarity of 
this class is to be collected from section 102, viz., that these are 
“the usual expressions of such feelings made at the time in ques- 
tion; ... if they were the natural language of the affection, 
whether of body or mind, they furnish satisfactory evidence, and 
often the only proof, of its existence.” The characteristic of the 
third class, ** consisting of cases of pedigree, and including the dec- 
larations of those nearly related to the party whose pedigree is in 
question,” is to be gathered from sections 103-106 ; it is stated 
in section 103, thus: * It is now settled that the law resorts to 
hearsay evidence in cases of pedigree, upon the ground of the 
interest of the declarants of [in] the person from whom the de- 
scent is made out, and their consequent interest in knowing the 
connections of the family.” 4 

Now if it be true that these are all illustrations of the same 
principle, then it is not one that requires the declaration to be 
contemporaneous either with the main fact under investigation, 
or with any evidentiary fact. For in the third class the proba- 
tive virtue of the declarations is conceived by Greenleaf to lie 
in “ the interest of the declarants” in the person or family with 
regard to which the controversy exists. As to these declarations 
in pedigree neither Greenleaf nor anybody else ever contended 
that they should be made contemporaneously with any act or as 
illustrative of anything else. Notwithstanding, then, Greenleaf's 
requirement of contemporaneousness in section 108, when speak- 
ing of declarations which he puts under a separate and distinctive 
title of “ res gestae,” it would seem that in speaking of * the prin- 

1 This language is from the opinion out. .. . Ifa person says (&c.) . . . it is 
of Lord Chancellor Erskine, in 13 Ves. notnecessary (&c.) . . . but itis evidence 
147. “The law resorts to hearsay of re- from the interest of that person in know- 


lations upon the principle of interest in ing the connections of the family.” 
the person from whom the descent is made 
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ciple of the res gestae,” he contemplates something more expansive. 
The only common quality in Greenleaf’s four classes of declara- 
tions is the negative one, that their value in the case does not 
necessarily rest upon any trust reposed in the declarant. 

To sum up, then: Greenleaf’s conception of the rule against 
hearsay, and of “the principle of the res gestae,” to the elucida- 
tion of which the chapter on Hearsay is mainly devoted, — may 
be thus drawn out: — The rule against hearsay prohibits testi- 
mony that requires the tribunal to put faith in any other person 
than a witness duly sworn and examined ; but it is not directed 
against testimony that does not require such trust in an unexam- 
ined person ; if the thing sworn to should have a probative vir- 
tue, relevant and material in the- case in hand, not dependent 
upon the credit of any unexamined person, then, so far as this rule 
goes, it is good evidence; it is not material that the thing sworn 
to — the declaration of a third party —is one which in the nature 
of it, admits of being believed on the credit of the declarant, or that 
there is danger of a jury’s taking it on that ground, so long as 
it has a sufficient probative quality independent of that. Here, 
then, are two things, (1) hearsay, and (2) something which is not 
hearsay ; it is not (1) hearsay and (2) an exception to hearsay. 

In thus dealing with the subject Greenleaf’s general conceptions 
were not original,—they were English; he took them from the 
eighth edition of Phillipps on Evidence, known as Phillipps and 
Amos on Evidence, published in 1838, four years before his own 
treatise ; and that again seems in some respects to have followed 
Starkie in 1824. Before this last date, in Phillipps’s earlier 
editions, the case of declarations which are part of the res gesta 
was dealt with simply as an exception to the hearsay rule, like 
dying declarations and the other well-known exceptions; (1 
Phillipps Ev. 1st ed. c. 7, section 7). Starkie, while classing the 
cases coming under the head of the res gesta with the others, 
for the first time dealt with all of them as no exceptions, but 
as not coming within the rule at all. “The objection,” he 
says (Part I., 1st edition, section xxvii.), “to the reception of 
hearsay evidence is founded wholly upon the consideration, that 
it is too vague and unsubstantial to afford any reasonable pre- 
sumption as to the truth of the recited fact ;”’ and then the cases 
of the res gesta and the others are introduced by naming “ several 
classes of cases . . . where declarations or entries [unlike declara- 
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tions generally] possess an intrinsic credit beyond the mere un- 
authorized assertion ef a stranger,” and which are admitted 
because “ they afford a reasonable presumption as to the truth of 
the facts to which they relate.” Starkie’s view of the hearsay 
rule, then, seems to have been that it rejected all declarations 
whose evidentiary value lay only in the credit of an unexamined 
person ; and that this rejection went upon the view that such evi- 
dence was too vague and unsubstantial; but that declarations 
which had an evidentiary quality drawn from other sources were 
not within its prohibition; he did not conceive of them as excep- 
tions to the rule, but as not within it; such declarations were not 
“excepted out of the general rule,” but were to be judged of by 
the usual tests of admissibility as if they were facts of any other 
sort. Then came the serious overhauling of Phillipps’s book in 
1838. In the new edition we have declarations which are said to 
be part of the res gesta more plainly and elaborately discriminated 
from others as not being within the prohibition of the rule against 
hearsay ; while we have the case of declarations of deceased per- 
sons in questions of pedigree, and those against interest, Kc., 
treated differently — ¢. e. treated as exceptions to the rule against 
hearsay. The writer’s conception of hearsay is stated at p. 197, 
and again at p. 217, much in the phraseology that Greenleaf 
repeats: “ In its legal sense it [hearsay] is confined to that kind 
of evidence which does not derive its effect solely from the credit 
to be attached to the witness himself, but rests also in part on the 
veracity and competency of some other person.”! And again: 
“ The principle of the rule according to which evidence is rejected 
on the ground of its being hearsay is, that such evidence requires 
credit to be given to a statement made by a person who is not 
subjected to the ordinary tests.” Here the view intimated is the 
same which is found in Greenleaf ; viz., that statements by unex- 
amined persons which have an evidentiary value not derived 
from the credit of him who uttered them are not within the rule 
against hearsay. 

But Greenleaf was wholly peculiar in introducing a large 
“principle of the res gestae,” and in referring to it declarations 
in pedigree, declarations by an occupant of land relating to his 
possession, and declarations in the course of business. By the 
English law at the time Greenleaf wrote, as well as now, and by 


1 The present writer has here and elsewhere given his own italics. 
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the best-esteemed cases here, it is requisite to the admission of the 
declarations in these last cases, so far as they are admitted at all, 
that the declarant should be dead. That brings them to the level 
of the other well-known exceptions to hearsay, and should take 
them out of Greenleaf’s “ principle of the res gestae.” Greenleaf 
has thus helped to give a vague reach and diffusion to the doc- 
trine relating to declarations which are a part of the res gesta, 
which has puzzled students of this branch of our law not a little ; 
and what is worse, owing to the great authority of Mr. Greenleaf’s 
name, and the many merits of a treatise upon which our lawyers 
have been trained for nearly forty years, —his views, in some 
respects very ill-considered, have slipped unquestioned into the 
opinions of some American courts.?. 


In proceeding now to consider what is the true rule regarding the 
admission of declarations as a part of the res gesta, it is evidently 
desirable, if indeed it be not necessary, to do what the text-writers 
have done ; viz., to indicate the relation of this rule to the gen- 
eral rule against hearsay. It is impossible here to go into this 


large subject of hearsay in any detail, to weigh authorities, or to 


go much into the grounds of the opinions expressed; but a few 


1 To some extent disabilities other 
than death are enough here. But it is 
unnecessary to go into detail. 

2 e.g. Fennerstein’s Champagne, 3 Wal- 
lace, 145, 149. Taylor has preserved the 
general method adopted by Greenleaf. 
While he is more accurate in putting de- 
clarations in pedigree, in the course of bus- 
iness, and relating to possession, among 
the exceptions to hearsay, he follows 
Greenleaf’s view, that the other sorts 
of declarations come in as “ original evi- 
dence”; i. e. (as he expressly uses the 
term in this connection) as not within 
the principle of hearsay. At section 606, 
in his seventh edition, we read almost 
Greenleaf’s words: “ The foregoing ob- 
servations will have shown that there are 
three classes of declarations which, though 
usually treated under the head of hear- 
say, are in truth original evidence; the 
first class consisting of cases where the 
fact that the declaration was made, and 
not its truth or falsity, is the point in 
question; the second, including expres- 
sions of bodily or mental feelings, where 


the existence or nature of such feelings 
is the subject of inquiry; and the third 
embracing all other cases where the 
declaration offered in evidence may be 
regarded as part of the res gestae. All 
these classes are involved in the principle 
of the last, and have been separately 
treated merely for the sake of greater 
distinctness.” After the identification 
of these different sorts of declarations, 
one is interested when he observes that 
Chief Justice Cockburn, at p. 9 of his 
pamphlet, compliments Mr. Taylor on 
dealing with them as essentially different. 
After speaking of the case of Aveson v. 
Kinnaird, he says: “ But that decision 
+ » - comes, as you very correctly point out 
in your work on Evidence (sect. 518), re- 
ferring to this very case, under an entirely 
different head and rule of evidence; 
namely, that, ‘whenever the bodily or 
mental feelings of an individual are ma- 
terial to be proved, the usual expressions of 
such feelings, made at the time in question, 
are admissible in evidence.’” Mr. Taylor 
receives this compliment in silence. 


a> 
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words must be given to it. It is conceived that no statement and 
no explanation of the existing condition of the law on this head can 
be satisfactory which does not emphasize, a good deal more than is 
commonly done in our text-books, the effect of the jury in deter- 
mining the shape of the law. The English law separates by a 
heavy line of discrimination that form of circumstantial evidence 
which consists, or is even but partly composed, of words import- 
ing anything material to the case, or of acts whose import is 
that of a statement, from all other kinds of circumstantial evi- 
dence. The fact that a certain statement was made under im- 
pressive circumstances, —e. g., a declaration by a person in full 
possession of his faculties presently expecting death, or a declara- 
tion under such circumstances as those attending the woman’s 
utterance in Bedingfield’s Case, or the man’s in Insurance Co. v. 
Mosley,;— may have a strong probative tendency, irrespective 
of any reliance upon the credit of the declarant ; but, as we all 
know, the law will exclude them unless certain special grounds 
can be pointed out for receiving them. One thing in the common 
law was conspicuously true in all trials of fact, viz., that an 
untrained tribunal, like the jury, was in great danger of misusing 
this sort of evidence,—of relying upon the statement as true 
because the declarant said it, and not merely because it was 
said under the special circumstances. Accordingly, the law 
was not satisfied with having a statement which had a probative 
force, drawn from the circumstances under which it was made 
and independent of credit reposed in the speaker; it did not 
ask merely whether the statement, in order to have evidentiary 
value, required a reliance on the credit of the declarant, — it con- 
sidered rather whether it could be so misused. To those who look 
upon the law of evidence as a system elaborated for the mere 
discovery of truth, and judge it by its logical adaptation to that 
end, it seems in this part of it peculiarly absurd. To those who 
take the more intelligent view, that it is not merely a piece of 
machinery for truth-seeking, but one subsidiary to the distribu- 
tion of justice, worked through the agency of an untrained 
tribunal, and shaped to the uses of that tribunal by judges who 
were often very distrustful of its capacity and fairness, it may 
present a very different aspect.? 


1 8 Wallace, 397. persons acquainted with judicial proceed- 
2 “Tt will probably be thought, by ings, that juries do not, in general, prop- 
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It is not, then, to be laid down that, when a hearsay statement 
has any evidentiary value independent of the declarant’s credit, 
or even when it has a good deal of such independent value, it is 
therefore to be received; we have no such rule or principle in 
the law of evidence. We do have, on the other hand, a rule 
aimed in general at preventing the tribunal from using as the 
basis of an inference the credit of any person not examined under 
oath in open court, and which to that end excludes all statements 
that may have support from the credit of such an unexamined 
person ; and then we have exceptions to the rule. Some state- 
ments are not included in the rule simply because they cannot, 
in their relation to the case, —i.e., having regard to the purpose 
for which they are received, — derive strength from the credit of 
the declarant. The letting in of these declarations is no excep- 
tion to the rule. But where other declarations are admitted, it 
is under an exception to the rule, and not as resting upon a 
principle independent of it. The rule, then, relating to declara- 
tions which are a part of the res gesta, in any sense in which it 
belongs to the law of evidence, is properly to be viewed as an 
exception to the hearsay rule. 

V. Let us now come to the cases. 


What is the import of the 
term res gesta as actually used in the cases, and what is it to 
be a part of the res gesta? What rules or definitions or dis- 
criminations are suggested by the cases as touching the admis- 
sibility of hearsay as a part of the res gesta ? 

1. In one class of cases the term is used to indicate the very 
matter in issue,—the very ultimate thing itself to which the 


controversy relates. To say, in such cases, when it is intelli- 
gently said, that a declaration is a part of the res gesta, is to say, 
with the added emphasis of a Latin expression, that the declara- 
tion must be received simply because it is the very thing the 
parties are disputing about. If it be but one element of the thing 
in issue, it belongs to this class none the less. It was with refer- 
erly discriminate between hearsay and _ ent object, or where it consists of a state- 


original evidence. An opportunity of 
noticing this frequently occurs in cases 
relating to the various exceptions to the 
rule of exclusion, and more particularly 
where hearsay evidence is introduced 
collaterally, as where it is a part of a 
confession of one prisoner affecting an- 
other prisoner, or where it is contained 
in a letter which is introduced for a differ- 


ment of hearsay matters made in the 
presence of a party to the suit. In such 
cases, the hearsay cvidence generally has 
much too strong an effect upon the jury, 
however the judge may caution them not 
to give weight to the evidence as proving 
the truth of the facts therein stated.” — 
Phillipps and Amos, Ev. 219. 
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ence to this sort of thing that Mr. Justice Willes once said: 
“] have repeatedly heard Lord Wensleydale say the objection 
to hearsay evidence does not apply to proof of an act done or of 
a direction to do a thing; you can’t prove it in any other way.” ! 
In proving a slander, or a contract, or knowledge of a certain fact 
on the part of another as made known to hiin by the statement of 
a third person; in proving the ownership of personal property, 
—where title may pass merely by oral communication; in 
proving the fact of the delivery of goods at common law or of 
“ actual receipt”? under the Statute of Frauds, where, although 
there be no change in the custody of the goods, there may, as 
some courts hold, be a change in the possession of them, by the 
simple act of an oral undertaking to hold in a changed character, — 
in such case the proof of the words used, whether those of a 
party to the litigation or of a third party, may be the proof of the 
very facts in issue. Whatever the parties have preperly put in 
issue by their pleadings may be proved. It is often not easy to 


say what is involved in the pleadings, or whether a fact is strictly 
a fact in issue, or an evidentiary fact; but when we have a fact in 
issue, — whether that fact be a reported declaration, or anything 


else, —it is not to be made a question in the law of evidence 
whether one may prove it or not; of course he may. It is a mis- 
conception, and it leads to confusion, to discuss such a question 
under the head of hearsay, or any exception to hearsay. 

We are to take notice, then, that this is one sense of the term 
res gesta; viz., the very thing which is controverted ; and that, 
in this use of it, to say that a declaration is a part of the res 
gesta — of the thing in issue—is an emphatic way of closing any 
discussion upon the question of its admission. Whatever dif- 
ference there may be in the law of evidence between declarations 
and other facts éonsidered as evidentiary matter, there is no par- 
ticle of difference between them considered as the very thing in 
controversy .? 


1 Turner v. Hutchinson, 8 L. T. Rep. 


which are the basis of the presumption 
n. 8. 815. 


is in legal effect the proof of what is pre- 


? Partly in explanation of what is here 
said, and partly as supplementary to it, it 
should be added that there are many 
cases where that which is to be proved is 
in legal effect an ultimate fact, although 
hot so in form. Whenever there exists 
what is awkwardly called a “conclusive 
presumption,” the proof of the facts 


sumed. And again, — what is not always 
so obvious, — whenever the substantive 
law has a rule of merely prima facie pre- 
sumption, the same thing is true; if you 
wish to prove a sale of specific goods, you 
may prove the oral communication, sim- 
ply because the common law of sales 
annexes to the fact of the oral communi- 
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2. The term res gesta is freely used in another class of cases 
where the specific question is whether a party to the suit shall be 
affected with responsibility for the declaration of another; not 
merely whether it may be used as evidence against him, but 
whether it shall be so used as having been brought home to him, 
and whether he shall be chargeable with it as if it were his own, 
When the inquiry is whether the utterance of an agent, or a co- 
conspirator, is receivable against a party, and it is said, in the case 
of the agent, that it must have been made in and about the busi- 
ness on which the agent was employed, and while actually engaged 
in that business; and, of a co-conspirator, that he must have 
made his declaration while engaged in thé common enterprise and 
regarding that, — in such cases it is common to express this idea 
by saying that the declaration must be made as a part of the res 
gesta; and if it is not so made, it is deemed to be res inter alios 
gesta. Now it is obvious, on a little reflection, that to settle this 
question adversely to the admissibility of that which is offered in 
evidence, is really to settle a question in the law of agency or in the 
law regulating conspiracy, —a question in substantive law. To 
hold that a thing is res inter alios gesta is to hold that it cannot 
be used in evidence against a party on a particular ground, viz., 
the ground of his being responsible for it; but this is only re- 
ducing it to the level of an act or declaration proceeding from a 
stranger, and the question of evidence still remains unsettled, 
whether, being such, it is admissible. To say, on the other hand, 
that I am responsible for a given declaration by my agent or co- 
conspirator, is to say that the declaration shall be dealt with as if 
it were my own; but the question of evidence still remains un- 
settled whether, being my own, it is admissible in evidence, and 
for what purpose and with what effect. 

Observe, then, that the rule which says that a man shall be 
chargeable with the acts and declarations of his agent or fellow- 
conspirator is not a rule of evidence; and when in stating and 
applying this rule it is said that the agent’s declaration must have 
been made in and about his principal’s business, while actually en- 
gaged in it, and as a part of the res gesta, — or again, when it is 
said of a conspirator’s declaration, offered against his fellow-con- 


cation this consequence, of a completed consequence is only annexed prima facie ; 
transfer of ownership. It is not material, it is finally annexed, if nothing appear 
for the purposes of our question, that the to the contrary. 


| 


BEDINGFIELD’S CASE. 81 


spirator, that it must have been made while he was actually en- 
gaged in the common enterprise, about the affairs of it, and asa 
part of the res gesta, — the Latin phrase adds nothing ; it is used 
as a compact expression for the business, as regards which the law 
for certain purposes identifies the two conspirators or the prin- 
cipal and agent. In such cases, evidently, the declaration may 
be about a past fact as well as a present one, so long as it comes 
up to the above-named requirements. 

8. Stephen, in his various writings upon the law of evidence, 
dispenses with the term “ circumstantial evidence,” and, limiting 
the word evidence to the statements, oral or written, of witnesses, 
lays it down that there are two classes‘ of facts which may be 
proved, viz., facts in issue and facts relevant to the issue. It is 
practically more convenient to use the term evidentiary? facts. 
We have seen that a party may, of course, prove any declaration 
which is a fact in issue. Why shall we not also say that one 
may, of course, prove any declaration that is a fact relevant to the 
issue, —an evidentiary fact? Because this is precisely where the 
hearsay rule comes in with its prohibition. The fact of a declar- 
ation may have an evidentiary quality, but, by the rule against 
hearsay, as has been pointed out before, such facts are discrim- 
inated from other evidentiary facts; they are not admissible 
where other facts of no greater probative force would be. In other 
words, while the hearsay rule does not forbid the proving of any 
of the ultimate facts in the case, it does forbid the proving of a 
certain class of evidentiary facts. Observe, then, that the hearsay 
rule operates in two ways: (a) It forbids using the credit of an 
absent declarant as the basis of an inference, and (6) it forbids 
using in the same way the mere evidentiary fact of the statement 
as having been made under such and such circumstances. Relief 
has always been had from the operation of the rule in certain 
cases when the declarant was dead, but those cases, although 
covering a good deal of ground, have been rigidly defined: it has 
never been the English law that the declarations of deceased 
persons generally, should be received. It is otherwise in Scot- 
land, and it has been the urgent contention of some persons 
that the English law should admit the declarations of deceased 


1 One of Bentham’s words, which, un- passed into good legal usage; 6 Bent- 
like many of those ugly creations, has ham’s Works, 208. 
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persons generally.!. In an important English case growing out 
of the loss of Lord St. Leonards’s will, several of the judges 
took occasion to express their opinion that it was to be desired 
that the English law should admit all declarations of deceased 
persons who were shown to have had special means of knowl- 
edge on the subject,? but undoubtedly such is not the law as 
yet, either there or, so far as the writer is advised, in any jurisdic- 
tion in this country. Not only is it necessary that the declarant 
should be dead, but also that certain specific evidentiary circum- 
stances should exist, e.g. that the declaration should have been 
against the pecuniary or proprietary interest of the declarant; 
the death alone is not enough without the evidentiary circum- 
stances, — the evidentiary circumstances are not enough without 
the death.’ 

But besides this mode of relief against the hearsay rule there 
has always been another, which is not restricted in its applica- 
tion to the declarations of deceased persons, but applies also to 


those of the living. 


characteristic of it is, that the 


the same time with the thing 


1 Appleton, Evidence, ch. xii. 

2 In this case it was held in the Court 
of Appeal that the declarations of a de- 
ceased testator were admissible to prove 
the contents of a lost will, — overruling a 
previous decision, and plainly resorting, 
as it would seem, to judicial legislation. 
The Lord Justice Mellish, while concur- 
ring in the result, did not concur on this 
point. He said: “If I was asked what I 
think it would be desirable should be evi- 
dence, I have not the least hesitation in 
saying that I think it would be a highly 
desirable improvement in the law if the 
rule was, that all statements made by per- 
sons who are dead respecting matters of 
which they had a personal knowledge, and 
made ante litem motam, should be admissi- 
ble. There is no doubt that by rejecting 
such evidence we do reject a most valua- 
ble source of evidence. But the difficulty 
I feel is this, that I cannot satisfactorily 
to my own mind find any distinction be- 
tween the statement of a testator as to the 
contents of his will, and any other state- 
micnt of a deceased person as to any fact 


While this sort of exception to the hearsay 
rule has always existed, it has never been well worked out. 


The 
declaration should be made at 
which it imports,—the thing 


peculiarly within his knowledge, which, 
beyond all question, as the law now 
stands, we are not as a general rule en- 
titled to receive.” — Sugden v. St. Leonards, 
2 P. D. at p. 250. 

3 Why these exceptions should have 
been made and others not made is to be 
explained, not by any deep examination 
into reasons that may distinguish one 
class of cases from another; but histori- 
cally,—as a mere matter of fact and 
of precedent. A single exception was 
started, and then followed another case, 
and that was enough; then came in judi- 
cial language like that with which Lord 
Blackburn closed his opinion in a case on 
hearsay in the House of Lords last year: 
“ But I base my judgment on this, that 
no case has gone so far as to say that 
such a document could be received ; and 
clearly, unless it is to be brought within 
some one of the exceptions, it would fall 
within the rule that hearsay evidence is 
not admissible.” — Sturla v. Freccia, 48 
Law Times Rep. x. 8. 209. 


BEDINGFIELD’S CASE. 83 


which is to be proved, whether an ultimate or an evidentiary 
fact. An English judge once said that he hardly ever ended 
a day of trying cases in court without thinking during some 
part of it, amidst the conflict of testimony, that he would give 
almost any price for a memorandum in writing made by the 
parties at the time of the transaction. The exception to the hear- 
say rule which is now mentioned takes notice of one of these 
strong elements of authenticity, contemporaneousness ; it deals, 
however, not with memoranda signed by the parties, but with 
statements, oral or written, made by those present when a thing 
took place, made about it, and importing what is present at the 
very time, — present, either in itself or in some fresh indications 
of it, to the faculties of the witness as well as of the declarant.! 
The general, roughly stated proposition is, that statements so 
made are received as a part of the thing, of the res gesta, with 
which they are so closely connected, and as being in themselves 
good evidentiary facts, — good “ circumstantial evidence,” to use 
the ordinary phrase. In other words the common-law difference 


between declarations and other evidentiary facts now vanishes, — 
it being always understood that they are not to be taken upon 


the credit of the declarant. Two classes of these evidentiary 
and illustrative declarations, which do not in strictness constitute 
a res gesta, but are a part of it only in the sense of illustrating 
or filling it out, must now be discriminated: 1, such as are part 
of the ultimate fact ; and, 2, such as are a part of an evidentiary 
fact. 

1. Taking, then, first those which attend the ultimate fact : 

(a.) A simple application of the principle, marked by strong 
good sense, is that which appears to have been made in Thompson 
and Wife v. Trevanion, Skinner, 402 (1693), by Lord Holt, who, 
at nist prius, in an action of trespass for an assault on the female 
plaintiff, ‘allowed that what the wife said immediately upon 
the hurt received, and before that she had time to devise or con- 


1 Witt v. Witt, 8 Swab. & Trist. 143. 
No doubt there are cases which admit other 
writings, following, e.g., Greenleaf's classi- 
fication of entries in the course of busi- 
ness as being a part of the res gesta, or 
dealing with agency cases under this 
head. There are also cases, not thus ex- 
plainable, like those bankruptcy cases, 
where letters written during an absence 


are admissible to show the purpose of the 
absence. But the writer is disposed to 
state the doctrine as it is given in the 
text, leaving such cases to be dealt with 
on their own circumstances. It will be 
remembered, that the present undertaking 
is not that of a full discussion of the 
hearsay rule and all its exceptions. 
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trive anything for her own advantage, might be given in evidence.” 
It is true that this fragment of a report (the above is all we have) 
leaves the case open to criticism ; as Chief Justice Cockburn says 
in his pamphlet (p. 10): * What the facts in the case were we 
are not informed, or what the statements of the wife had been, 
or what were the grounds of the Chief Justice’s ruling.” But 
the language of the case goes to justify the traditional interpreta. 
tion of it, that it is an application of the principle that a declara- 
tion made contemporaneously with a fact, and about the fact, may 
be received as evidence of the truth of what is declared. Such 
(as Mr. Taylor has pointed out) was Lord Ellenborough’s inter- 
pretation of it in Aveson v. Kinnaird, 6 East. 188 (1806). Counsel 
had said: “ Declarations by the wife upon her elopement ... 
accusing him of misconduct could not be given in evidence against 
him in an action against the adulterer ... ;” and thereupon 
the report of the case goes on: “ Lord Ellenborough. — It is not 
so clear that her declarations made at the time would not be evi- 
dence under any circumstances. If she declared at the time, that 
she fled from immediate terror of personal violence from the hus- 
band, I should admit the evidence ; though not if it were a col- 
lateral declaration of some matter which happened at another 
time. His lordship also referred to the case of Thompson et uxor 
v. Trevanion, Skin. 402, where ... Lord C. J. Holt allowed 
. . . to be given in evidence as a part of the res gestae.” 

It is evident that, in such cases, difficult questions may arise as 
to contemporaneousness. There can seldom be a perfect coinci- 
dence of time, but the expression, as we have already seen in 
considering the bankruptcy cases, is not construed with abso- 
lute exactness; the rule calls for a declaration which is: made 
either while the matter in question is actually going on, or 
immediately before or after it. Our Latin phrase is here re- 
sorted to, and perhaps helps to a degree of certainty ; the near- 
ness in time should be such that the declaration may in a fair 
sense be said to be a part of the res gesta, i. e. a part of the 
transaction of which it purports to give an account. There are 
two cases in Massachusetts! which may be referred to as illustrat- 
ing what is legitimate and what is not legitimate in this class of 
cases. In Commonwealth vy. MePike, 3 Cush. 181 (1849), on a 


1 Both of them are canvassed in the leading case of Insurance Co. v. Mosley, 8 
Wall. 397. 


1 
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charge of manslaughter against the defendant for killing his wife, 
a witness was allowed to testify that the deceased, just before she 
died, told him that defendant had stabbed her, —although the 
statement was made after a very considerable interval of time ; 
this interval is not exactly stated, but it was great enough to 
allow the deceased, after receiving the wound, to go up stairs 
and despatch a messenger for the doctor, and then to allow the 
witness, after meeting this messenger on the stairs, to go after a 
watchman, return to the house, and go up to the room where the 
deceased lay.! That decision went a great way, and it is con- 
ceived that it is indefensible in principle. To include that dec- 
laration as a part of the res gesta seems to call for a definition of 
the term which would take in all declarations that were near 
the time. The other case is that of Commonwealth v. Hackett, 2 
Allen, 186 (1861); on an indictment for murder a witness was 
allowed to testify that on the street, in the night, he heard the 
deceased cry out, “I’m stabbed ;” that he at once went to him 
and reached him in twenty seconds, and that the deceased said: 
“I'm stabbed, I’m gone; Dan Hackett [the defendant] has 
stabbed me.” The evidence was that the defendant had suddenly 
come upon the deceased, had stabbed him twice, and had run 
away. ‘This case was elaborately considered ; the court gave it 
“the most anxious and careful consideration, not only on account 
of [its importance], but because the exception is urged with 
great earnestness and apparent confidence.” The court (Bigelow, 
C. J.) said that the rule in regard to declarations as a part of the 
res gesta has been often loosely administered, but that ‘ the ten- 
dency of recent decisions has been to restrict within narrow limits 
this species of testimony. . . . We are disposed to apply the 
rule strictly, and to exclude everything which does not clearly 
come within its just and proper limitations.” At the same time 
(the court went on), “ to exclude it here would be practically to 
say that no declaration or statement, however near the principal 
fact, or however important as giving it color and significance, 


1 The head-note in this case is inac- 
curate. It shortens the time materially. 

2 Not too much importance should be 
attached to such remarks. You can find 
them all ways. “The tendency of recent 
adjudications is to extend, rather than to 
narrow, the scope of the doctrine ;” per 
Swayne, J ,in 8 Wall. at p. 408, —“ Unfor- 


tunately the habits of mankind are not 
such at present as to lead any one to 
desire any extension of the privilege of 
having evidence given and taken as 
part of the res gestae of that which it is 
sought to prove ;” per Lord Hatherley, 
in Sturla y. Freccia, 48 Law Times Rep. 
at p. 213. 


86 BEDINGFIELD’S CASE. 


could ever be admitted.” “The true test of the competency of 
the evidence is not, as urged by the counsel for the defendants, 
that the declaration was made after the act was done, and in the 
absence of the defendant.!. These are important circumstances, 
and . . . if they stood alone, would be quite decisive. But they 
are outweighed by the other facts in proof, from which it appears 
that they were uttered after the lapse of so brief an interval, and 
in such connection with the principal transaction, as to form a 
legitimate part of it, and to receive credit and support as one of 
the circumstances which accompanied and illustrated the main 
fact which was the subject of inquiry before the jury.” 

That decision seems to be founded in sound principle and is 
supported by good authority. It will be observed that the wit- 
ness heard the first cry; but it is the closeness of the declara- 
tion to the fact in point of time, coupled with its own import, 
that gives it its legally recognized quality as proof; although in 
form of words the statement is narrative, yet, as the court remark, 
it is narrative merely in form, and the argument against it on this 
ground * would be equally strong if the words had been uttered 
as soon as the knife had been withdrawn from the body.” 

Let us now look at the leading case of Insurance Company v. 
Mosley, 8 Wall. 397 (1869), a case which has troubled, not 
only Chief Justice Cockburn and Mr. Taylor, but many in- 
telligent lawyers in this country. It was an action of assumpsit on 
a policy of insurance issued by the plaintiff in error to the defend- 
ant upon the life of her husband. The case came up by writ of error 
to one of the Circuit Courts of the United States. The question 
was as to the soundness of two rulings in the court below upon 
points of evidence. The policy insured against death resulting from 
personal injury, “‘caused by some outward and visible means;” 
it was expressly provided that the policy should not extend to 
any injury “ caused by or arising from natural disease.” The dec- 
laration alleged that the deceased died from injuries that resulted 
from falling down a pair of stairs. The defendants (below) 
pleaded the general issue. The question was whether the cause 
of the deceased's death was accident or disease. He was “ in his 
usual health” until a certain night when, after having gone to bed, 


1 This, it will be observed, is a repudi- test of the presence or continuing action 
ation of the test proposed by Chief Jus- of the accused. 
tice Cockburn for criminal cases, viz., the 
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he got up and went down stairs; he returned ill and complained 
of having had a fall, describing his symptoms ; and he continued 
ill for three or four days, until he died. The testimony which 
was objected to was: (1) that of Mrs. Mosley, giving the declara- 
tion of her husband. She testified that he got up between twelve 
and one o'clock at night and went down stairs to the privy; she 
did not know how long he was gone; when he came back he 
said he had fallen down the back stairs, had hit and hurt the back 
of his head, and almost killed himself; his voice trembled so as to 
attract her attention at once; he complained, and appeared to be 
in pain, and was sick, and she was up with him all night. On 
the next morning he said he “ felt bad,” and fainted. (2) The 
testimony of the son of the deceased, giving certain declarations 
of his father, was also objected to but received. He testified that 
he slept in the lower part of the building ; that at about twelve 
o’clock of the night in question he saw his father “lying with 
his head on the counter and asked him what was the matter ; he 
replied that he had fallen down the back stairs and hurt himself 
very badly. . . . That on the day after the fall, his father said he 
felt very badly, and that if he attempted to walk across the room 
his head became dizzy; on the following day he said he wasa 
little worse if anything.” Nobody testified to seeing the deceased 
fall. The majority of the court, Swayne J. giving the opinion, 
state the questions to be whether the court erred in admitting 
the declarations of the deceased (1) as to his bodily injuries and 
pains, and (2) to prove that he had fallen down stairs. The 
first class of declarations they readily conclude to be admissible, 
as being the usual expressions of such feelings, and as relating 
wholly to what was present. The other question is answered in 
the same way, on the ground that the declarations were made 
immediately or very soon after the event, —some of them before 
the deceased returned to his room, and the others upon reaching 
it. Both declarations are conceived to be “a part of the res 
gestae.” ‘In the complexity of human affairs,” say the court, 
“what is done and what is said are often so related that neither 
can be detached without leaving the residue fragmentary and dis- 
torted. . . . Here the principal fact is the bodily injury. The res 
gestae are the statements of the cause made by the assured almost 


contemporaneously with its occurrence, and those relating to the 
VOL, 11.—N. 8. 7 
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consequences made while the latter were subsisting and in pro. 
gress. Where sickness or affection is the subject of inquiry, the 
sickness or affection is the principal fact. The res gestae are the 
declarations tending to show the reality of its existence and its 
extent and character.” Seven cases are relied upon, including 
Aveson v. Kinnaird, Commonwealth v. MePike, Thompson v. Trev. 
anion, and R. v. Foster. 

Mr. Justice Clifford (with whom Nelson, J., concurred), dis. 
sented, in an opinion which is devoted to a consideration of the 
declarations as evidence to prove the falling down stairs. It js 
insisted that the declarations were not contemporaneous with 
that fact. The case of Com. v. MePike is condemned, as incon- 
sistent with all other Massachusetts cases ; Thompson v. Trevanion, 
and &. v. Foster, as very slightly reported, as disapproved by 
Roscoe, in “ his valuable treatise on the Law of Evidence,” and 
as inconsistent with all the tests laid down in Taylor.! 

It seems difficult to support this case upon the facts as reported, 
in so far as it admits the declarations as to the fact of falling 
down stairs. There is nothing whatever to show how long the 
interval was between the going down of the deceased and his 
return, and nothing definite to show the interval between his 
going down and the interview with the son. There is no evidence 
that either the son or the wife, or anybody, heard the fall; and 
the wife says expressly that “ she didn’t know how long he was 
gone ;”’ the interval may have been five minutes, or fifteen, or 
thirty. It seems impossible to say that such a declaration is 
shown to be contemporaneous with the cause of the injury, —s0 
near it that it may fairly be called a part of it; yet the court 
make the declaration admissible, as being connected with the 
“bodily injury,” and as stating the cause of it * almost contem- 
poraneously with its occurrence.” ? Its relation to the injuries 


1 Observe that they are both approved 9 Cush. 42. The counsel for plaintiff 


by Taylor not only in his treatise, but in 
his pamphlet. And for his comments on 
“ Roscoe,” see ante, vol. xiv. 821. 

2,The reader will have remarked in 
this case the court’s exposition of the 
Latin term. This seems to be traceable 
to Starkie, ante, p. 12. Compare Swayne, 
J.,in Beaver v. Taylor, 1 Wallace, 642 ; and 
Fletcher, J., in Lund vy. Tyngsborough, 


in error in Jns. Co. v. Mosley, had said 
(p. 410) : “ Res gestae are the surrounding 
facts of a transaction . . . declarations 
accompanying an act explanatory of that 
act are res gestae. They are the surround. 
ing facts explanatory of an act or showing 
a motive for acting. But the principal 
fact must be first established, and until it 
is established surrounding facts are not 
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that followed the original cause of trouble, as being an explana- 
tion of them, will be considered under a different head. 

On the other hand, the declaration of Mrs. Rudd in Beding- 
field’s Case seems admissible. It was made, as in the case of 
Com. v. Hackett, immediately after the injury. The evidence 
(collating the fuller details of the Times report with those in 
Cox) was that Bedingfield had gone into the house with some 
spirits, and, “in a minute or two,” the attention of a washer- 
woman in the back yard, or “ drying-ground,” was attracted by 
the scream of a woman at the house, and then she saw Mrs. 
Rudd coming from it. Another woman was at the moment on 
her way from the drying-ground to the house, and met Mrs. 
Rudd, “ bleeding very much, and seeming very much frightened,” 
who said to her, ‘*Oh, aunt, see what Bedingfield has done to 
me.” Here we have only “a minute or two” to allow for all 
that happened in the house, whatever it was, after Bedingfield 
entered with the spirits, until the scream; and then came the 
instant appearance of the woman, met immediately by another 
woman on her way from the yard to the house, and at once the 
declaration. In Com. v. Hackett, the witness who had heard the 
first cry was able to say that he reached the other “in twenty 
seconds.” It would seem that the interval between the scream 
and the statement here could not have been materially, if at all, 
more. Chief Justice Cockburn would not object to receiving 
this declaration in evidence as a part of the res gesta,if the 
defendant had appeared to be continuing to act; e.g. (as it would 
seem) if it had appeared that, having stumbled and fallen and 
then recovered himself, he had appeared at the door of the house 
in pursuit just after the words were uttered. His inquiry is, 
whether the defendant was acting, really or constructively, when 
the declaration was made. He says: “If a party assailed 
should succeed in escaping from the immediate attack and pres- 
ence of his assailant, and should, while apprehending immediate 
danger, make a declaration in his flight, with a view to obtaining 
assistance, such declaration would be admissible; but not so if 
the declaration were made after all pursuit or danger had ceased.” 
admissible; and certainly exhibiting sur- the “ principal fact,” and it be then said 
rounding facts is not establishing a prin- that declarations are not receivable unless 
cipal fact.” But surely this last is avery 80 intimately connected with that as to be 


common way of establishing a principal part of it, things would be simpler. 
fact. If the term res gesta be limited to 
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How, then, if the party assailed be so severely wounded that he 
cannot escape, and the assailant has run away? Shall the admis. 
sibility of the sudden cries, ejaculations, and hurried statements 
of the injured person depend upon whether all further danger has 
in fact ceased? Suppose, as Mr. Taylor said, that the injured per. 
son is escaping, and that his assailant, who was pursuing, suddenly, 
without his victim’s knowledge, falls and breaks his leg, is the ad- 
missibility of the instant statements dependent upon this mere 
question of fact, unknown to the declarant? Soitseems. “The 
declarations of the injured party,” the Chief Justice says, “ must 
be in the presence of the accused, or, if in his absence, must be 
made while his action is continuing, either actually or construe- 
tively... . Aman... waylaid by another, who makes a mur. 
derous assault on him, . . . succeeding in making his escape, 
flies, . . . applies . . . for protection, stating what has happened. 
. » » I should have no hesitation in holding the statement so 
made to be properly part of the res gestae... . Butif.. . the 
wrongdoer were to desert and take to flight, statements subse- 
quently made by the injured party to third persons would, I 
think, stand on an entirely different footing. Next consider the 
case on the supposition that the act is completed and done;... 
the party who has received a wound is left lying on the spot; 
the assailant has fled without intention of returning, or of doing 
anything further towards carrying out his purpose. . . . In each 
of these cases . . . statements . . . made when the transaction 
is over form properly no part of the res gestae... .” It would 
seem, then, that the Chief Justice would have decided Com. v. 
Hackett the other way; and that Mr. Taylor, at p. 9 of his 
pamphlet, is too generous when, after putting the case of the 
broken leg, he says: ‘In such a case, I will not insult your Lord- 
ship by assuming that your decision respecting the admissibility of 
the statement could have varied in the slightest degree.” The 
Chief Justice, as it seems, would make the question turn precisely 
upon that, — upon the mere fact.) 

1 But one cannot feel sure just what 
the Chief Justice means by “construc- 
tively acting,” and being “ constructively 
a party to what takes place.” Compare 
what is in the text with what is said at p. 
14 of the pamphlet: “A thief takes my 
purse from my pocket . . . J see the thief 


running away. I call out to a policeman, 
telling him that I have been robbed by the man 


who is disappearing in the distance. . . . The 
‘inseparable attributes’ and ‘kindred 
facts’ connected with the taking of the 
purse may be that the thief. . . knocks 
me down, or trips me up . . . while he is 
helping himéelf to my purse. Thus far I 
have no difficulty in seeing that the cir- 
cumstances attending the original trans 
action form part of the res gestae.” 
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A peculiarity of the Chief Justice’s view lies in requiring 
absolutely strict and literal contemporaneousness,—admitting, 
however, anything that is contemporaneous with certain acts of 
the accused person, although the main act in question be 
over. The rigor of this doctrine is clearly inconsistent with 
what is held in civil cases as the meaning of “ contemporane- 
ous;” and, as has been said before, there is not, so far as the 
writer is aware, any acknowledged difference on this subject 
between cases civil and criminal.’ In point of principle, it seems 
very objectionable at this time of day to draw, for the first time, 
a line in regard to the admissibility of evidence that involves us 
in such refinements as those which have been indicated above. 
There is always advantage in having a precise rule; but there 
may be a precision which sacrifices too much of substance.* 
When, therefore, we have in practice a rule which saves 
from the rigid operation of the hearsay rule a quantity of valu- 
able evidence, —such as in modern times no one, if he were 
making a code, would reject, —it is a step backward to adopt, 
for the first time, a narrow definition that shuts out a consider- 
able portion of this evidence. Judges are, in general, less afraid 


of juries now than they used to be; one is reminded, as he deals 
with this nicety of the Chief Justice, of his own sensible remark 
in Reg. v. Birmingham, 1 B. & S. 763 (1861): ** People were 
formerly frightened out of their wits about admitting evidence, 


lest juries should go wrong. In modern times we admit the 
evidence and discuss its weight.” ® 


In considering the use of the term “a part of the res gesta”’ 


1 Thus, Bishop in his Criminal Pro- this subject has arisen not so much from 


\ cedure, vol. i. section 1080 (3d ed.), 
\) under the heading “The Best Evidence, 
\) and the Doctrine of the Res Gestae,” 
begins: “The rules on this subject are 

\\ the same in criminal cases and in civil.” 
In regard to English criminal cases it 
\\ should be remarked that the judges often 
exercise a paternal discretion in the con- 
duct of them; this lessens the value of 
their precedents, as regards rulings that 
are favorable to an accused person. These 
are often precedents, not so much of law 
as of mercy or of good sense in adminis- 
tration. Observe e.g. the strong practical 
reasons which tlie Chief Justice gives for 
this very ruling at p. 23 of his pamphlet. 

2 It is believed that the confusion on 


lack of precision in the word “ contempo- 
raneous ”’ as from omitting to fix any pre- 
cise notion to the phrases res gesta and res 
gestae. Consider, for example, what is 
meant when it is said of the entry of a 
deceased person, made in the course of 
business, that it must be contemporaneous. 
Doe v. Turford, 8 B. & Ad. 890. 

3, No doubt there is great danger 
of forgetting the grave difference which 
the common law makes between dec- 
larations and other evidentiary facts. It 
appears to the writer that Dr. Wharton 
falls into this error in his valuable trea- 
tises on Evidence; see e.g. 1 Wharton, 
Evidence, s. 259. 
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in such cases as those now referred to, it is of course evident that 
it is applied in no exact sense ; the phrase, like many others, has 
a certain play allowed to it; precisely what is meant, is, that the 
declaration is so close to the act, that it is as if it were a part of the 
fact. This way of using language is no strange thing; the ad- 
ministration of law is a practical matter, carried on by a class of 
practical men, of whom, in England, it is well said, by a writer 
who is now one of them: “It is the characteristic of English 
judges to care little for technical niceties of language in com- 
parison with substantial clearness of statement in reference to the 
actual matter in hand.”! Chief Justice Cockburn’s own defi- 
nition and explanation of this term (pamphlet, p. 19) contains 
a recognition of the necessity of allowing some play to the ex- 
pression ; after observing that “ whatever, whether act or words, 
forms part and parcel of the fact which is the subject of the judi- 
cial inquiry, presents no difficulty,” he adds this: ‘* Words uttered 
during the continuance of the main action, whether by the active 
or the passive party, though they cannot amount to acts for 
which the accused can be held responsible, yet may so qualify or 
explain the act or acts they accompany, that they become essential 


to the due appreciation of them. There is every reason, therefore, 
for considering words so spoken during the doing of the act 
charged as the offence, as part and parcel of the act itself.” And 
yet, of course, they are not * part and parcel” of it in any exact 


sense. In the undertaking to put an unlearned tribunal —and 
indeed, any tribunal — in possession of facts from which they are 
to draw inferences to the matters in issue, those facts must be 
given to them, not in the form that is logically the leanest possi- 
ble one, but in a form that is fairly and reasonably full in point 
of detail and circumstance. The principle which we are now con- 
cerned with is that which says that words uttered under such 
circumstances are, in general, like any other matters of detail? 


1 Stephen’s Digest of Criminal Law, 
note, xvii. 


deemed to be relevant to the fact with 
which they are so connected.” One of 


2 This sort of thing, and also the classes 
of declarations objected to by Chief Jus- 
tice Cockburn, seem to be included in the 
third article of Stephen’s Digest of Evi- 
dence, which reads thus: “ Facts which, 
though not in issue, are so connected with 
a fact in issue as to form a part of the 
same transaction or subject-matter, are 


his illustrations is that of an indictment 
of A. for the murder of B. by shooting. 
“The fact that a witness, who was in the 
room with B. just before he was shot, 
saw aman with a gun in his hand pass 
the window, and exclaimed, ‘That’s the 
butcher!’ (a name by which A. was 
known) is deemed to be relevant.” An- 
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What is and what is not a fair and reasonable fulness of detail in 
such cases is always for the court to determine; and doubtless 
that raises difficult questions, upon which there will always be 
differences of opinion. But it may fairly be hoped that these 
differences will diminish if the fundamental theory and concep- 
tion of the thing can be perceived and agreed upon. 

It is always to be remembered that to fix a thing as being really 
a part of the surroundings of a given fact, or as really belonging 
to a given situation, is not therefore to make it admissible. It is 
easy to see that, in telling any story, it would be possible to run 
down the particulars of it into great detail: one might state the 
condition of the thermometer at the time and spot, the color of 
each man’s hair, the apparent state of his health, the color and 
cut of his clothes, and so on,—and each of these things would 
be a part of the res gesta. But in very many cases they might 
properly be rejected. In our double tribunal of court and jury, 
anything which a party, in good faith, considers to bear upon 
his case, he may draw to the attention of the court; but the 
court will apply the principles of good sense as well as law in 
determining whether the time of the tribunal shall be taken up 
with it ; and so, although much may in fact be kept from the jury 
which a party is persuaded is admissible, it is to be noticed that 
he always has his chance at the other branch of the tribunal, 
—his “day in court” before the public dispenser of sound judg- 
ment, as to whether anything which he pleases to offer shall be 
received. Whatsoever is irrelevant may, of course, be rejected ; 
whatsoever, also, though in strictness relevant, is, as the case 
stands, clearly inadequate, and so immaterial ; whatsoever, though 
relevant and not quite immaterial, yet, having regard to the bearing 
of it in other parts of the case or the use that is likely to be made 
of it, is really colorable.! No doubt the exercise of these func- 
tions is a delicate matter ; but the right to exercise them points 
to a difference between parts of the res gesta which are legally 
admissible, and other parts. We are to consider, then, that just 
as there is a relevancy which is logical but not legal,—so that 


other is the case of R. v. Foster,6C.& P. expression], is deemed to be relevant, 
825, a charge of manslaughter committed though it may not be a dying declaration.” 
by A., in carelessly driving over B. “A 1 Coleman v. The People, 55 N. Y. 81, 
statement made by B., as to the cause of 88; Agassiz v. London Tramway Co., 21 
the accident, as soon as he was picked Weekly Rep. 199. 

up [‘at the instant,’ was Baron Gurney’s 
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when we talk in a legal discussion of relevancy, we mean legal 
relevancy, — so in a legal discussion about evidence the expres- 
sion, “a part of the res gesta,” means such a part of it as is 
admissible in evidence, having regard to all the rules. 

(b.) In the Chief Justice’s illustrations he limits the declarations 
to those of the parties to the act: and this is not uncommon. It 
is no doubt true that in most cases it is the declarations of these 
parties only that will be material in the case. But that is not 
always so. In presenting the facts of any transaction it may well 
happen that the contemporary declarations of a bystander may 
have a material value as evidence, and if they have, it is not ap- 
parent why they should be rejected ; and so in the case cited in 
Stephen’s first illustration under the third article in his Digest 
of Evidence (ante, p. 92, note), the declaration of a third person 
was received.! In such a case as that of Com. v. Roberts, 108 
Mass. 296, it is submitted that the remark of the bystander, so 
far as this element is concerned, was properly received below, 
and that the slight handling of this question by the upper court 
is unsatisfactory. 

(c.) It is said that the declaration must always accompany 
some material act or fact. This seems to be true, but is not 
always clearly understood, or understood in the same sense. We 
have seen that the very notion of a declaration as a part of the 
res gesta, in the law of evidence, is that it is part of an act or 
fact. Evans long ago? pointed out that it was nothing, merely to 
support a declaration by an accompanying fact, the res gesta 
must be a res gesta that has something to do with the case; and 
then the declaration must have something to with the res gesta; 
it is not enough that the declaration should be contemporaneous 
with the res gesta if the import of the declaration relate to some- 
thing else. 

By using the plural phrase, res gestae, and then conceiving of 
it as indicating a group of facts surrounding and illustrating some 
other principal fact, and of the declaration as being one of this 
subsidiary group, the cases sometimes get, in a peculiar way, at 


1 Aliter in Bradshaw vy. Com.,10 Bush, plication; compare also McKee v. The 
576. Compare Castner v. Sliker,4 Vroom, People, 86 N. Y. 113; Com. v. Ratciiffe 
95, where the words of a bystander were (Mass. S. J. C., 1880), briefly reported in 
received ; affirmed ib. 507, on grounds 11 Central Law Journal, 514. 
sufficient in that case, but not, as it would 2 2 Evans Poth. 218 (1806). 
seem, quite satisfactory in a general ap- 


q 

th 

b 

a 

il 

t 

I 

‘ 


BEDINGFIELD’S CASE. 95 


the proposition that the declaration must accompany a fact. 
Thus in Lund v. Tyngsborough, 9 Cush. 36, in holding inadmissi- 
ble the declarations of a physician as to the nature of the injuries 
and the condition of a patient, made while in the act of examin- 
ing him, and at a time when the patient’s condition was material, 
the court go upon the ground that there was no admissible act or 
fact shown to which the declarations bore the relation of being a 
part of its “ res gestae.” The court (Fletcher, J.), ina singular pas- 
sage (p.42), say: “The res gestae are different in different cases ; 
and it is not, perhaps, possible to frame any definition which 
would embrace all the various cases which may arise in practice. 
It is for the judicial mind to determine upon such principles and 
tests as are established by the law of evidence, what facts and 
circumstances, in particular cases, come within the import of the 
terms. In general the res gestae mean those declarations, and 
those surrounding facts and circumstances which grow out of the 
main transaction, and have those relations to it which have been 
above described.” ? Again, on p. 44, it is said: ‘* Every case has 
its own peculiar distinctive res gestae ; and to determine, in any 
particular case, whether or not there is properly any main fact, 
and what declarations, facts, and circumstances belong to it, as 
forming the res gestae, is often very difficult, requiring very care- 
ful consideration and wise discrimination.” It was accordingly 
held that, since the physician’s examination by itself was not a 
material fact, the declarations which accompanied it were not ad- 
missible. ‘ There was, therefore, in legal contemplation, no main 
fact with which the declarations could be connected.” 

Now, if the declarations here had not been statements of opin- 
ion, it is conceived that in principle they might well enough have 
come in: the manifestation of the physical condition of the pa- 
tient was a res gesta, of which the declarations might be deemed 
a part, —as being contemporaneous and made about that which 
was present to the senses of the speaker, and present also to 
the senses of the witness,—and this notwithstanding the dec- 
larant was not the suffering party. But in this case the state- 
ment was matter of opinion, and it is held that statements of 
opinion cannot come in in that way.” 

' The description here referred to was 2 Doe d. Wright v. Tatham, 5 Clark & 
that they “illustrate its character, are Finnelly, 670; Lund v. Tyngsborough, 9 


contemporary with it, and derive some Cush. 36; Gresham Hotel Co. v. Manning, 
degree of credit from it.” Trish Rep. 1 Com. Law, 125. 
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1 1 Taylor, Ev. s. 586. 

2 Redfield, C. J., in State v. Davidson, 
30 Vt. 877 (1858), has said that “ it is well 
settled that the declarations of one in- 
jured when no else was present are no 
evidence to show how it occurred, no 
matter how nearly contemporaneous.” 
That statement seems entirely unsound. 
The context shows that the Chief Justice, 


BEDINGFIELD’S CASE. 


(d.) It is said? that “ declarations . . . are no proof of the facts 
themselves ; and, therefore, if it be necessary to show the exist- 
ence of such facts, proof aiiunde must be laid before the jury.” 
This, perhaps, sometimes misleads. Of course, when it is said 
that you must first have your fact, your res gesta, it is implied that 
you cannot depend on the declaration for the proof of that; but 
it must not be supposed that the declaration is not legitimately 
used to prove what the declaration imports, and to supply new 
and otherwise unproved, or insufficiently proved, elements in the 
res gesta. The remark of the bystander, in the case cited under 
Stephen’s Article 3, who said, “ There’s the butcher,” was, it is 
conceived, legitimately to be used as tending to prove that the 
butcher fired the shot. The exclamation of the deceased in Com- 
monwealth vy. Hackett, “ Dan Hackett stabbed me,” was properly 
to be used to prove that the accused did the deed. And so in 
Bedingfield’s case, the exclamation, “See what Bedingfield has 
done to me,” might properly have been admitted to prove the 
truth of its import. So in Insurance Co. v. Mosley, the fact of a 
sudden development of physical disturbance having been proved, 
if the husband had immediately met his son or returned to his 
wife, the instant declaration that he had fallen down stairs might 
properly have been used to prove that fact. In these cases a res 
gesta was first proved independently of the declaration.? 

2. Passing now to declarations which attend an evidentiary 
fact, Chief Justice Cockburn’s definition relates only to the ulti- 
mate facts in the case,—‘*the principal act charged.” This 
is often intimated in the common way of speaking of the 
phrase res gesta. Is it intended to say that it does not apply to 
evidentiary facts? This way of speaking, in many cases, no 
doubt, arises from the fact that the discrimination between these 
facts and evidentiary ones is not present to the mind; the more 
common way of speaking of evidentiary facts is that of calling 
them “ circumstantial evidence,” and thus obscuring their char- 


in saying “when no one else was pres- 
ent,” means no one who can be a wit- 
ness; such a case as Bedingfield’s would 
be included in his remark, and the prin- 
ciple thus stated would shut out this dec- 
laration, although Bedingfield had been at 
the time pursuing the deceased, — a con- 
tingency in which Cockburn, C.J., would 
admit it. 
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acter; they are just as much facts to be proved as the ultimate 
facts in the case. Another circumstance has helped to this mode 
of speaking of the res gesta, as if it were limited to the ultimate 
facts, — viz., an ambiguity in the meaning of the term “ prin- 
cipal fact ;” declarations are spoken of as being “‘ res gestae,” 
— “surrounding circumstances” attending the principal fact. 
Thus the word “ principal” is used to indicate the relation of a 
fact to its accompanying declaration. Such is the sense in which 
the term “ principal fact” is used all through the opinion in Lund 
y. Tyngsborough, while the phrase “ res gestae” is used to denote 
the concomitant circumstances of any fact, — not discriminating 
evidentiary facts from any other. The head-note of that case 
reads: ‘* Where the act of a party [%. ¢., a person, any person] 
may be given in evidence, his declarations made at the time, and 
calculated to elucidate and explain the character and quality of 
the act, and so connected with it as to constitute one transaction, 
and so as to derive credit from the act itself, form a part of the 
res gestae and are admissible in evidence.” And so Stephen’s 
article 8 (quoted ante, p. 2), admits declarations accompanying 
acts, “ wherever acts may be proved.” His limitation of declara- 
tions to those “ made by or to the person doing it” [the act], 
seems not necessary, for the reasons already indicated. 

This discrimination is not much discussed, but it seems clearly 
good.! Suppose that it were necessary for some ulterior purpose 
to use the fact that a bankrupt had left home with the intention 
to defraud his creditors, — it would be novel to hear that you 
could not prove all the elements of that fact in the same way as if 
it were the ultimate thing in the case. “I never heard,” said Cole- 
ridge, J., in Thomas v. Jenkins, 6 Ad. & El. 525, 529, “ that a fact 
was not to be proved in the same manner when subsidiary, as 
when it is the very matter in issue. If the fact here was rele- 
vant, I think it was to be proved in the ordinary way.” In a 
case, also, in Massachusetts, North Brookfield v. Warren, 16 Gray, 


11 Tayl. Ev.s.587; Hunter v. The State, “To render the declaration competent, 
11 Vroom, 495; R. v. Edwards, 12 Cox, 230. the act itself should be pertinent to the 
The discussion in Lund v. Tyngsborough issue. . . . The material fact was as to 
imports that the distinction between an the accused and the deceased being to- 
evidentiary fact and another is not con- gether that night. Even this was not a 
ceived of as material. The matter is principal fact, but only a circumstance to 
touched, in passing, by Denio, J., in Peo- show that the prisoner had opportunity.” 
ple v. Williams, 3 Parker’s Crim. Rep. 84: 
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171, 174, Bigelow, C. J., speaking for the court, said: ‘It is not 
denied that this evidence would have been competent, if it had 
been introduced to prove a fact directly in issue, . . . but it was 
contended that it was inadmissible to establish a fact collateral in 
its nature, from which the main fact in issue was to be deduced 
by inference. But we know of no such distinction in the rules 
of evidence. . . . The true test is, to inquire whether the evi- 
dence is admissible to prove the fact which it is offered to estab- 
lish, and not whether such fact is directly or only collaterally in 
issue.” 

But, while this is true, it is yet very important to mark a dif- 
ference between this second class of declarations and those which 
are a part of the ultimate fact. In both cases the declarations 
are receivable to prove whatever they may tend to prove about 
the fact, the res gesta, of which they are a part. But when they 
are a part of an evidentiary fact, they cannot be received as tend- 
ing independently to prove the ultimate fact. They attend and 
illustrate the evidentiary fact; in so far as they go to fill out, to 
explain, to give full effect to that, they may legitimately op- 
erate: but they cannot be admitted to prove a fact of which they 


are not a part ; and by the supposition they are not a part of the 
ultimate fact. 


4. Finally, there is a class of cases that seems to call for 
some special consideration, — viz., where the declaration relates 
to the physical or mental condition of the speaker. In examin- 
ing the case of Ins. Co. v. Mosley, we saw that one question was 
as to receiving the complaints of the injured person to show his 
suffering and the nature of his injuries, and that they were re- 
ceived as a part of the res gesta. “ Where sickness,” said the 
court, “or affection is the subject of inquiry, the sickness or 
affection is the principal fact. The res gestae are the declara- 
tions tending to show the reality of its existence and its extent 
and character.”? Such declarations are very commonly treated 
under this head. On the other hand, we have seen (ante, p. 16, 

1 These cases did not involve the sub- 
ject of the res gesta, but the principle 
stated is of general application. That 


which is true of the proof of the fact must 


be true of the illustration and explanation 
of it. 


2 One sees here a neat illustration of 


the confusion which is produced by using 
the plural phrase: the true conception 
seems to be that the manifestation of 
sickness is the res gesta, and the declara- 


tions are a part of that contemporaneous 
manifestation. 
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note) that Chief Justice Cockburn considers them as coming 
« under an entirely different head and rule of evidence,” — not 
naming it, but referring to Taylor’s Evidence, s. 518 [s. 580, Tth 
ed.] ; and yet, as we saw, Taylor follows Greenleaf in bringing 
this under the “ principle of the res gestae.” This view of the 
Chief Justice is often expressed by others,!— that this class 
of declarations does not come in as a part of the res gesta. 
Why? Apparently their admission is put upon the ground of 
special exception to the hearsay rule arising out of the sup- 
posed “ necessity ” of the case, —an inexact expression for the 
dificulty of proving facts of the sort referred to. And it would 
seem that the fact that such declarations are admissible to prove 
the thing itself, the bodily or mental affection, — and the opinion 
(1) that they may be received as the only evidence of it, and 
(2) that declarations which are part of the res gesta are not re- 
ceivable to prove that, — are what lead to this doctrine. It is 
conceived, however, that the juster view is that which deals with 
the greater part of these declarations as a part of the res gesta, — 
notwithstanding the fact that, like other classes of cases, this also 
has its own peculiarities. 

It is true that the text-books generally say, and the cases in 
their dicta repeat the expression, that such declarations of a 
mental affection “ are often the only proof of its existence.” 

(1.) But this is often said of declarations, with the admission 
of which the law of evidence has nothing to do, e.g. (to take an 
illustration in Darby v. Rice, 2 N. & McC. 596), a declaration 
by a third person, in which he went through the multiplication 
table, would, no doubt, be admissible to show that he knew it; 
while his mere declaration, “I know the multiplication table,” 
would not be admissible to show that he knew it. So in an 
action for the seduction of the plaintiff’s wife, on the question of 
damages, a declaration of hers which consisted in swearing at 
her husband would be admissible, and so under some circum- 
stances a declaration that he beat her a month ago, — the last 
being receivable not to show the truth of the beating, but to dis- 
cover the existing mental condition, as regards her husband, of 

leg. by Redfield, C. J., in People v. failed to observe that Taylor (and Green- 
Davidson, 80 Verm. 877. leaf) although treating this class sepa- 

2 Perhaps, after all, the principal rea- rately for convenience, yet regarded them 


son is that the text-books are followed but as illustrations of the “ principle of the 
misapprehended ; just as Cockburn, C.J., res gestae.” 
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one who could make such a statement. And where the inquiry 
is as to sanity and the like, any act or statement may be ad- 
missible as a manifestation of the mental state. Such cases 
really stand outside the hearsay rule.? 

(2.) This is also said of such questions as the first one in Ing, \ 
Co. v. Mosley. But generally it is said when it is not quite true; 
probably there are few cases, if any, where, as the question 
presents itself at the trial, there is not, besides the declaration, 
evidence of appearances or acts which point the same way. It 
is material to notice that the text-books and later cases state 
their doctrine upon this subject as being drawn from Aveson 
v. Kinnaird, 6 East, 188 (1806), to which, no doubt, all our 
modern cases upon this subject run back.? But that case 
does not justify the view that a mere declaration of mental or 
bodily condition, with no accompanying fact which might be 
the sign or the result of that condition, is admissible as evi- 
dence of it. There were in that case a variety of other facts 
manifesting illness. The case was this: the plaintiff, having in- 
sured with the defendants the life of his wife, who died soon 
after, sued now upon the policy; the question was, whether the 
wife’s health at the date of the policy was as warranted therein, 
and as described in a surgeon’s certificate there referred to. The 
defendants sought to show that she had a settled habit of immod- 
erate drinking, which rendered her life not an insurable one at the 
date of the policy. The date of the policy was November 22, 1802; 
that of the surgeon’s certificate was November 9. She had gone 
to Manchester to be examined by the surgeon, and he now testi- 
fied for the plaintiff that he believed her, on that day, in good 
health; that she was a stranger to him, and that he therefore 
* observed her very minutely . . . and formed his opinion from 
an examination of her general appearance, her pulse, complexion 
and other circumstances, and principally from the satisfactory an- 
swers she gave to his inquiries.” The surgeon, in other words, 
testified to his opinion and gave the grounds of it (Stephen’s Di- 
gest of Evidence, art. 54). The defendants on their side intro- 
duced as a witness a woman who was an intimate friend of the 
wife, and who was permitted, under objection, to state that hav- 

1 See the discussion in the cases of |? As to Aveson v. Kinnaird, see Swift 
Shailer v. Bumstead, 99 Mass. 112; Doed. v. Mass. Mut. Life Ins. Co., 63 N. Y. 


Wright v. Tatham, 5 Cl. & Fin. 670; and 186. 
Waterman vy. Whitney, 11 N. Y. 157. 


4 


BEDINGFIELD’S CASE. 101 


ing made a casual call on the wife in November, “soon after her 
return from Manchester,” and having found her, at 11 o’clock in 
the morning, in bed, she then learned from her,—the wife, 
speaking “in a faint way,” — “‘ that she had been to Manchester 
the Tuesday before, and that her husband had been insuring her 
life . . . that she was poorly when she went to Manchester and 
not fit to go; that it would be ten days before the policy could 
be returned, and she was afraid she could not live till it was 
made, and then her husband could not get the money.” After 
a verdict for the defendants the case went up on a rule for a new 
trial, on the ground that this conversation ‘‘ was improperly 
admitted, being no more than evidence of hearsay of the wife 
against the husband.” It will be observed that the question 
here related to the wife’s health as of November 22, the date of 
the policy ; that the nature of the defence, viz., a settled habit of 
hard drinking, made the condition of her health at other periods, 
not remote from that date, material ; that the plaintiff had intro- 
duced the testimony of the surgeon as to her health on November 
9, the date of the certificate, thirteen days before the date of the 
policy, and that if that evidence were admissible, whether to show 
the truth of a representation upon which the policy was made, 
or to prove her health as of November 22,— it was allowable to 
meet it; and that while the exact date of the woman’s conversa- 
tion with Mrs. Aveson is not given, it appears, by her reference to 
“the Tuesday before,” that it was before November 16, and so at 
a date which was between the date of the surgeon’s certificate and 
that of the policy, and not remote from either,— her condition at 
both of these dates being material. It is also to be observed that 
there are two sorts of declaration here, one stating her present 
condition, and the other stating what it was some days before. 
At the argument the defendants said that the declarations were 
made “ recently after the insurance effected, [which seems not 
accurate —it was before the date of the policy] when she was 
lying in bed at an unseasonable hour of the day, apparently very 
ill and her voice faint. The answers given by Mrs. Aveson to the 
witness's inquiries are explanatory of the situation she was found 
in, and the appearance of illness exhibited by her, and are natur- 
ally connected with the transaction.” And it was insisted that, since 
the surgeon’s evidence was founded largely on what she said to 
him, therefore what she said to others must be good to meet his 
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evidence. The plaintiffs, conceding that what she gave as“ her 
reason for being found in bed .. . might perhaps be admissible ag 
a declaration accompanying an act,” insisted that the rest at all 
events was inadmissible, as being mere hearsay, and “ no part of 
the res gestae.’ They also pressed the clear distinction between 
the surgeon’s evidence as to the wife’s statements, and that of the 
woman, — “ The opinion of a medical man upon the state of a 
person’s health, which is the object of inquiry, is evidence per ge, 
from the necessity of the case ; therefore the grounds of his opin- 
ion are collaterally let in as evidence also, in which light only 
the answers of the wife to his inquiries become examinable.” 
Opinions were given by Lord Ellenborough, and by the Jus- 
tices Grose and Lawrence ; all relied on the fact that the wife’s 
declarations were explanatory of the other facts going to show ill- 
ness. Lord Ellenborough said: **The substance of the whole 
conversation was that the wife had been ill, at least from the 9th 
of November, when she was examined by the surgeon, and certi- 
fied to be in good health, down to the day when the conversation 
took place, and those appearances were exhibited to the witness; 
and in that view I think the evidence was unexceptionable.” 
He had previously said: ** The question being what was the state 
of her own health at a certain period, a witness has been received 
to relate that which has always been received from patients to 
explain, [sic] her own account of the cause of her being found in 
bed at an unseasonable hour, with the appearance of being ill. 
She was questioned as to her bodily infirmity ; she said it was of 
some duration, several days. . . . Then, if inquiries of patients 
by medical men, with the answers to them, are evidence of the 
state of health of the patients at the time, this must be evi- 
dence.” The case is also put by the Chief Justice upon another 
ground (since generally condemned), — that of allowing to the 
plaintiff ‘a sort of cross-examination, as it were,” of the wife, by 
putting in her contradictory declarations. The other judges both 
speak of the statements of the wife as explaining the cause of 
her being found in bed. Mr. Justice Lawrence said: ‘In order 
to know whether she were in a good state of health on the day of 
the insurance, it was material to ascertain what the state of health 
was both before and after that day. If what she said to Su- 
annah Lees were not evidence against her husband, then what 
she said to the surgeon could not be evidence for him.” He had 
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previously said: “As to the general ground of objection to the 
evidence as hearsay, it is every day’s experience in actions of 
assault that what a man has said of himself to his surgeon is evi- 
dence to show what he suffered by reason of the assault.1. The 
wife was found in bed at an unusual time ; she complained of ill- 
ness, and naturally answered her friend’s inquiries by describing 
how long her health had been bad, and she carried it to a period 
antecedent to her examination by the surgeon at Manchester.” 

It is not pertinent to the present inquiry to go into all the 
questions discussed in these opinions. In so far as the case as- 
sumes that, because the surgeon is allowed to give his patient’s 
narrative of a past cause of his disorder as one of the grounds of 
his opinion, therefore statements of the same character may be 
given for any other purpose, whether to prove the state of health 
or as “a sort of cross-examination,’”’ —the doctrine of this case 
is not to be approved. But in other respects it seems sound. 
The point specially to be observed now is this: the case does 
not lay down any doctrine that a mere bald declaration of a con- 
dition of body or mind, unaccompanied by other facts, is admis- 
sible to prove that condition. The single, often-quoted remark 
of Mr. Justice Lawrence, taken out of its connection, that ‘it is 
every day’s experience in actions of assault that what a man has 
said of himself to his surgeon is evidence to show what he suf- 
fered by reason of the assault,” no more indicates this than Lord 
Ellenborough’s remark does, at the end of his opinion, — “ the 
declaration was upon the subject of her own health at the time, 
which is a fact of which her own declaration is evidence ;” these 
are short statements, which are to be understood by observing 
what else is said, and we have seen that both judges rely on the 
other facts. 

Now this case is all the authority upon which the leading text- 
books proceeded in originally laying down their loosely expressed 
doctrine.2 If, however, this case is followed, there should be, 
in such cases, some manifested condition to be explained, and 
then the declarations are received to explain it, just as a bank- 

1 This is sometimes quoted (e.g. in to indicate what is meant, viz., a state- 
Insurance Co. v. Mosley, 8 Wall., at p.406) ment of the patient’s bodily condition. 
as ifit meant that the declaration to the 2 Greenleaf gave two American cases. 
surgeon was received to prove the facts The only important one is Grey v. Young, 
of the assault. But the connection seems Harper, 38, which has a dictum resting 


on the English case. 
VOL, II. —N. 8. 8 
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rupt’s declaration was receivable to state the intention of 
proved act. If the cases have gone further, as the dicta cer. 
tainly have, they might well return to the law of the authority 
upon which they rest. 

Before leaving this class of cases, two or three sources of con- 
fusion connected with them may be briefly referred to. 

(a.) The opinion has been held that it was a legitimate thing 
to explain a present fact by stating a past cause of it, or bya 
narrative illustrating it. In Insurance Co. v. Mosley, this seems to 
have been in fact permitted, but it is to be noticed that the court 
allowed the statement of the past cause on the view that it was 
‘‘made almost contemporaneously with its occurrence.” And 


the law is nowadays correctly laid down that a narrative under 
Chapin v. Marlborough, 


such circumstances is not legitimate. 
9 Gray, 244. 

(o.) It has been supposed that there was some difference as 
regards admissibility, between the reporting of declarations by 
medical men and by others. There is, as regards the point that 
an expert when asked for an opinion may state the grounds of his 
opinion, and so a statement of what is past given to him by the 
patient ; of course a narrative repeated for such a purpose is not 
to be used for any other purpose than that of testing the expert. 


Apart from that, there is no difference.? 


1 Edington v. Mutual Life Ins. Co., 67 
N. Y. 183, 192. In New York, in 1871, the 
opinion of the majority of the Court of 
Appeals, proceeding, as it would seem, too 
literally upon the view that declarations as 
toa person’s own physical sensations, and 
the like, are only admitted from necessity, 
declared the doctrine no longer law in the 
case of the declarations of living parties 
to the suit, since they are now admitted 
to testify. The opinion is in several 
respects ill-considered. Reed v. N. Y. 
Cent. R. R. Co., 45 N. Y. 574. But com- 
pare Kennard v. Burton, 25 Maine, 39. 

2 Aveson v. Kinnaird, 6 East, 188; 
Gardiner Peerage Case, 170-179. As to 
the admissibility of a physician’s state- 
ment of what his patient told him, when 
he is asked in court for an opinion and 
for the grounds of it, Bigelow, C. J., in 
Barber v. Merriam, 11 Allen, 322, said: 
“The opinion of a surgeon or physician 
is necessarily formed in part on the state- 


ments of his patient, describing his con- 
dition and symptoms, and the causes which 
have led to the injury or disease under 
which he appears to be suffering. This 
opinion is clearly competent as coming 
from an expert. But it is obvious that it 
would be unreasonable, if not absurd, to 
receive the opinion in evidence, and at 
the same time to shut out the reasons 
and grounds on which it was founded. . . . 
The party . . . who relies on his opinion 
should be allowed the privilege of show- 
ing that his testimony as an expert is the 
result of due inquiry and investigation 
into the condition and symptoms of the 
patient, both past and present.” 

In Massachusetts an ill-founded dictum 
is afloat in the cases, discriminating be- 
tween statements in the nature of ejacu- 
lations and other more formal ones; the 
latter may only be reported by physicians. 
This was started in Bacon v. Charlton, 7 
Cush. 681, and repeated in Barber v. 


i 
I 
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(c.) There is sometimes an impression that a declaration relat- 
ing to the consequences of an injury must necessarily be given 
near the time of the injury. But that is obviously not so; if the 
physical condition of the person a week after an injury be mate- 
rial, declarations made at that time about the present facts are 


good.? 


The class of cases in which there is an effort to prove the 
intention of a person by his own declarations might seem properly 
to be put with those last considered, since intention is a condition 
of mind.2 A reason why they are ordinarily dealt with other- 
wise may probably be that the question of intention has been 
most commonly raised in relation to some specific act, as in the 
bankruptcy cases, and then it is plainly assimilated to ordinary 
questions of the res gesta ; when it takes the form of a permanent 
intention, a disposition or habit of mind, it is not apparent why 
it should be distinguished from other mental affections, if, indeed, 
there be any essentially peculiar rule applicable in regard to those. 
In those bankruptcy cases where the question referred to the in- 
tention of a protracted absence from home, we saw that evidence 
of declarations of intention at any time during the absence was 
receivable, the res gesta being considered to be the continuous 
act of absence. 

Sometimes the question of whether evidence of a person’s in- 
tention is material is confounded with the question of the mode 
of proving it, and objections are made to a given effort to prove 
intention, as if they related to the mode of proving it, when they 
really relate to the undertaking to prove it at all. An illustra- 
tion of this may be seen in The People v. Williams, 3 Parker's 
Criminal Reports, 84 (1855). In an indictment for the murder 


Merriam. It is a pity that this doctrine 
should not be formally put in contro- 
versy; the point has never yet been 
decided by the upper court. That it has 
buta slight foundation is apparent from 
comparing the opinion in Bacon v. Charl- 
fon with the authorities upon which it 
goes. The court intended to state no 
new doctrine, and, as it would seem, mis- 
conceived the existing rule. The line of 
Massachusetts cases is, Bacon v. Charlton, 
Chapin vy. Marlborough, Emerson v. Lowell 
Gas Co.,6 Allen, 146, Barber v. Merriam, 


Ashland v. Marlborough, 99 Mass. 47, and 
Fay v. Harlan, 128 Mass. 244. 

1 Kennard v. Burton, 25 Maine, 39; 
Ins. Co. v. Mosley, 8 Wallace, 397. 

2 “ Wherever,” said Mellish, L. J., in 
Sugden v. St. Leonards, 1 P. D. at p. 251, 
“it is material to prove the state of a per- 
son’s mind, or what was passing in it, and 
what were the intentions, then you may 
prove what he said, because that is the 
only means by which you can find out 
what his intentions are.” Of course it 
is not literally true that this is “the only 
means.” 
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of the defendant’s wife by poisoning, it was material to show that 
the two were together on a certain night. They did not live to. 
gether; a woman, with whom the wife lived, testified that on the 
evening in question the wife left her, and that she returned at 
five o'clock the next morning; that “she left my house with 
clothing for her husband, as she said,” — he being the watchman 
on a boat on the North River. Exceptions were taken, which 
were treated by the Court of Appeals as exceptions to the admis. 
sion of this declaration. “ The question to be determined,” said 
Denio, J., “is whether the declarations of the deceased as to 
where she was going on Saturday evening were admissible.” It 
was held that they were not, but an examination of the case 
shows that this was on the ground, not of the way of proving 


intention, but of the immateriality of any evidence of it. Leay- 


ing the house, said the court, was not material unless it was 
shown that the deceased met the defendant during her absence; 
if they met, it is immaterial whether she intended to meet him; 
if she failed to meet him, he could not be prejudiced by her in- 
tention to meet him. In other words, any evidence of intention 
was inadmissible. But the matter is not fairly met by saying that 


leaving the house was immaterial unless it were shown that the 
parties met; to show that the woman left may help to prove 
that they met; to prove that she was not at home that night, 
may surely be a step, in conjunction with other circumstances, in 
proving that she was with the defendant; to show that she left 
with the intention (assuming the intention legitimately made 
out) of going to her husband, has some tendency to show, in 
conjunction with other evidence, which really existed in the case, 
that she did go to her husband. Assuming that evidence of in- 
tention was receivable, this mode of proving it was legitimate, 
and has the support of many cases.! 

The writer must here bring these informal and very imperfect 
suggestions toan end. The general purpose of them has been 
to endeavor to discover a precise conception for the term res gesta 
(since it can hardly be hoped that the use of it will be aban- 


1 eg. the line of bankruptcy cases, as 
to proving the intention of going away. 
Ejiighmy v. The People, 79 N. Y. 546, 557, 
Hunter v. The People, 11 Vroom, 495, 534. 
But see R. v. Wainwright, 13 Cox, 171, 
where, ona similar question, Chief Justice 


Cockburn said: “It was no part of the 
act of leaving, but only an incidental re- 
mark, and only a statement of intention 
which she may or may not have carried 
out. She would have gone away under 
any circumstances.” 
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doned), to indicate the general aim of the cases which admit 
declarations as a part of it, and to make certain comments upon 
text-books and the cases. 

The leading notion in the doctrine, so far as, upon analysis, it 
has anything to do with the law of evidence, seems to have been 
that of withdrawing from the operation of the hearsay rule dec- 
larations of fact which were very near in time to that which they 
tended to prove, fill out, or illustrate, — being at the same time 
not narrative, but importing what was then present or but just 
gone by, and so was open, either immediately or in the indica- 
tions of it, to the observation of the witness who testifies to the 
declaration, and who can be cross-examined as to these indica- 
tions; this nearness of time is made specific by the terms “ con- 
temporaneous” and “a part of the res gesta,” and it is enough 
that the declaration be substantially contemporaneous ; it need 
not be literally so. It was either the thing itself which was in 
issue that was conceived of as the res gesta, or, sometimes, some’ 
other thing evidentiary of that; in either case the fact or thing 
which, relatively to the declaration, is the principal fact, —is the 
resgesta. The notion of “res gestae” as being the concomitant 
facts of something else, came in with Starkie’s text-book, and 
has bred confusion. 

The writer hopes that he has succeeded in indicating the true 
relation to this branch of the law of evidence, of the rape cases, 
the bankruptcy cases, the agency cases, and those where the effort 
is to prove a declaration as being itself a fact in issue; and as to 
the great and confused mass of the other cases,! that he may 
succeed in drawing to them an increased attention on the part of 
those who have it in their power gradually to bring consistency 
and order into the decisions, or to give shape to the law at once 
by legislation. It is much to be wished that wise legislation 
should come in to revise the whole law of hearsay, with a view 
to simplify it and to admit many things that cannot now, upon 
any sound principle, be received. 


JAMES B. THAYER. 
CaMBRIDGE. 


1 The decisions in some States of this 
country are affected by statutes; e. g. in 
the Code of Georgia, § 8778, there is this 
provision: “ Declarations accompanying 
an act, or so nearly connected therewith 
in time as to be free from all suspicion of 


device or afterthought, are admissible in 
evidence as part of the res gestae.” A 
considerable collection of cases may be 
found in vol. xxi., Albany Law Journal, 
pp. 484, 504, and vol. xxii., ib. p. 4. 
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DEVIATION. 


DrvIATION has been defined as “any unnecessary or unex- 
cused departure from the usual or general mode of carrying on 
the voyage insured.” The last three words are important, for 
they indicate the principle on which deviation is held to dis. 
charge the underwriter. He contracts to insure a definite voy- 
age, and by leaving this voyage the insured commits a breach of 
the contract; and it is this breaeh which releases the insurer, a 
breach going so directly to the essence of the contract that the 
courts say that the insurer is no longer bound by his covenants; 
and, further, that if the departure from the voyage be such as to 
amount in law to a deviation, it will not be affected by the fact 
that the deviation was of short duration or inconsiderable risk. 
So, in a case where a vessel, on a voyage up a river, went into 
a short cut to avoid a bend in the river, though the voyage was 
shortened, it was held a deviation.2, The smallest deviation from 
the course of the voyage discharges the underwriter. The prin- 
ciple is well discussed in the case of Coffin v. Newburyport Insurance 
Co.,* which was argued before the Supreme Court of Massachu- 
setts. Sedgwick, J., in the course of his opinion, states that “a 
deviation is a voluntary departure, without necessity or reasonable 
cause, from the regular and usual course of the voyage insured. 
This discharges the underwriter from the time of the deviation. 
. . « It is undoubtedly true that the shortness of the time or the 
distance of the deviation makes no difference as to its effect on 
the contract. Whether for one hour or one month, or for one 
mile or one hundred miles, the consequence is the same. If it be 
voluntary and without necessity, it puts an end to the contract.” 
On the same principle, it is held that even if the deviation proves 
to be of advantage to the insurer, or the circumstances are such 
that it is fair to presume that he is benefited, that will not be re- 


1 Maryland Ins. Co. v. Leroy,7 Cranch, C. C. 254; Stetson v. Mass. Ins. Co., 4 
30. Mass. 330. 

2 Jolly v. Ohio Ins. Co., Wright, 539. * 9 Mass. 436. 

8 Martin v. Delaware Ins. Co., 2 Wash. 
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garded by the court as making him responsible for a subsequent 
loss.) 

In view of these decisions, it seems that Mr. Phillips’s defini- 
tion of Deviation, in his work on Insurance,? is open to criti- 
cism from its use of the phrase “enhancing the risk.” It is 
now well settled that it is the alteration of the risk, not the 
enhancing, which is the gist of the deviation.® 

The question naturally arises at the outset, whether time poli- 
cies of insurance are subject to the same rules in regard to devia- 
tion. In answer, it may be said, first, that in the time policy, 
pure and simple, obviously, from the nature of the contract there 
can be no deviation. There being no particular voyage insured, 
there can be no departure from any insured voyage. Therefore, 
where, as is usual, the vessel is insured for a certain time, to visit 
all ports or places on the globe, the vessel is at liberty to cruise 
in every direction, without any limitation except as to time, 
which is then of the essence of the contract. The same would 
be true if the words “all ports or places”’ were left out, and the 
vessel insured on time ; for the lack of any voyage insured would 
show conclusively the intent of the parties.* 

A good illustration of this difference in the treatment of time 
and voyage policies may be found in the two following cases: 
One is a voyage policy, the other a time policy; but in both the 
captain of the vessel had made his election to pursue a voyage 
different from the one originally intended, and had acted on this 
election. The first case is Ellery v. New England Insurance Co.,5 
in which the vessel was insured “ at and from Boston to all ports 
and places on the globe, and until her return to Boston, not ex- 
ceeding two years from this date, Sept. 11, 1824, at noon.” 
During this risk, the vessel sailed from the coast of Brazil bound 
for Boston, for the purpose of being coppered. She arrived in 
Boston. Bay on May 10, 1826, and fired a gun for a pilot, and 
was boarded by one about midnight, by whom the owners sent 
orders to the master to go to Salem for repairs, where he accord- 
ingly took the vessel. It was argued that the master, having 


1 Child v. Sun Mutual Ins. Co.,8 Sandf. M. 840; Coffin v. Newburyport Ins. Co., 9 
(N. Y.) 26. Mass. 436. 

2 Phillips on Insurance (5th ed.), vol. 4 Union Ins. Co. v. Tysen, 8 Hill (N.Y.), 
i. p. 553. 118; Grousset v. Sea Ins. Co., 24 Wend. 

3 Maryland Ins. Co. v. Leroy,7 Cranch, 209. 
80; Natchez Ins. Co. v. Stanton, 2 Sm. & 5 8 Pick. 14. 
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elected to return to Boston, and having actually proceeded on 
that voyage, was bound by that election, and that the arrival at 
Boston Bay terminated the risk. It was said, however, by 
Putnam, J., that that construction was too narrow, that under 
the time policy no election could be binding, as in a voyage policy, 
and that the arrival in the bay was not a return to Boston which 
ended the risk. In contrast with this case is Yiremen’s Insurance 
Co. v. Lawrence,! where a vessel was insured under a voyage policy 
which allowed the insured to select a port of destination. On the 
arrival of the vessel at Gothenburg, the owners decided to make 
Petersburg the port of destination, and informed the captain ; but 
afterwards they changed the port. It was held that the previous 
election, once acted on, bound the insured, and that going to 
another port was a deviation. 

There are cases, however, where the limitations to the move- 
ments of a vessel under a time policy are so strict as to amount 
to a definite description of a voyage, as where a vessel was in- 
sured for a certain time, and the vessel being then in the Mis- 
sissippi River, she is forbidden to sail below a given point, and in 
similar cases. It is believed that in such cases it would be a 
question for the court whether, on the whole instrument, the par- 
ties intended to make the voyage or the time the essential part 
of the contract. If the court should find the intent of the par- 
ties to be to make a time policy, then it will hold these clauses 
as agreements only that the vessel shall or shall not sail in 
certain waters, and that a breach of these agreements would 
not go to the essence of the contract, nor discharge the insurer, 
unless, indeed, an express stipulation to that effect is embodied 
in the instrument.? 

In all cases of time policies the construction will be liberal 
towards the insured ;* whereas, in voyage policies, the court will 
hold the insured strictly to the performance of the voyage in- 
sured. 

An interesting development of the law occurred when the 
courts, having decided what a deviation was, came to consider 
the question whether an intent to deviate, fully formed but not 
acted upon, should be allowed to have any effect on the con- 


1 14 Johns. 46. 8 Ellery v. New England Ins. Co. 8 
2 Wilkins v. Tobacco Ins. Co., 30 Ohio Pick. 14. 


' St. 817. 4 8 Kent, Comm. (12th ed.) p. *314. 
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tract. In the earlier English cases, as in Strange’s Reports, H. 
Blackstone’s Reports, &c., the courts came to decisions which 
seemed irreconcilable, giving judgment, apparently, according to 
the substantial justice of the particular case, and leaving it for 
theoretical writers to find the principle which differentiated the 
cases, This apparent conflict continued until it was evident that 
the courts meant to hold steadily to the doctrine that an intended 
deviation not acted upon does not avoid the contract of insur- 
ance. So much is now settled law, both in England and this 
country.! This left a large number of cases the authority of 
which was, apparentl;, weakened by their conflict with this prin- 
ciple. We will defer the consideration of these until we have 
traced a little further the extent of the rule in the previous 
cases. ‘There were several cases where the voyage entered upon 
was pursued with a fixed intent to deviate at a certain point; 
but the loss happening before the intended deviation actually 
occurred, it was held to have no effect on the contract.2, On the 
same principle, if the vessel has actually deviated from the voy- 
age, the contract may still be valid, if there was, at the time of 


deviating, any valid excuse for the departure, which would have 
protected the master, acting bona fide, though in fact the devia- 


tion was made on some other cause. In the same line are the 
decisions that temptations to deviate do not avoid the contract. 
At different times in England, and once in Massachusetts, at- 
tempts were made to convince the courts that carrying letters 
of marque on a merchant vessel was a deviation; but the judges 
held that this was a mere temptation to deviate, and if an intent 
to deviate did not break the contract, a fortiori a temptation 
did not.* 

The course of decisions on this point may be summed up by 
saying, that if it is proved that an insured wishes to abide in the 
main by his contract, though he intends to make some change in 
the performance, the courts will hold the other party to his 
bargain. 


1 Foster v. Wilmer, Strange, 1249; 
Kewley vy. Ryan, 2 H. Black. 843; Marine 
Ins. Co. v. Tucker, 8 Cranch, 857; Coffin 
v. Newburyport Ins. Co., 9 Mass. 486 ; Lee 
v. Gray, 7 id. 352; Winter v. Delaware 
Ins. Co., 3 Penn. St. 834; Arnold v. Pacific 
Mutual Ins. Co., 8 Ins. Law J. 891. 

2 Marine Ins. Co. v. Tucker, ut supra ; 


Thelluson v. Fergusson, 1 Dougl. 361; Zaw- 
rence vy. Ocean Ins. Co., 11 Johns. 241. 

3 Hobart vy. Norton, 8 Pick. 159; Kings- 
ton v. Phillips, Peake, 227. 

4 Wiggin v. Boardman, 14 Mass. 12; 
Moss v. Byron, 6 'T. R. 379; Raine v. Bell, 
9 East, 201, Lawrence, J. 
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To resume: those cases which are in apparent conflict with the 
foregoing principle, it will be found thaty in general, the intent 
was, not to deviate from the voyage, but to abandon the voyage 
entirely. This intent being proved, it seemed unjust to refuse the 
insurer the privilege of acquiescing in this rescission of the con- 
tract proposed by the insured, and thus the principle gradually 
worked itself into shape, that an intended abandonment of the 
voyage does discharge the insurer, though no steps may have been 
taken to carry out the intent. This raises the important question, 
what is an intent to deviate and what an intent to abandon the 
voyage. The distinction, in theory, is that an intent to prosecute 
the voyage insured, but in a different course from that agreed 
upon in the contract of insurance, or from the course usually 
taken by vessels in that voyage, which is to be regarded as the 
course intended by the parties, is an intent to deviate; but an 
intent to give up that voyage agreed upon and to substitute an- 
other in its place, even though the substituted voyage may agree 
in a large part with the voyage originally proposed, is an aban- 
donment of the voyage and discharges the underwriter from the 
time of the formation of the plan of abandonment. It is necessary, 
therefore, to know in each case what the intent was, and at what 
time it was formed; and this may be proved by any competent 
evidence. Several circumstances have been enumerated by the 
court as indicating an intent to abandon, of which are “ changing 
the termini of the voyage,” ‘making an intermediate port the 
terminus,” “ putting in other voyages between the termini,” 
“clearing for ports not in the policy.” The most common fact 
is changing the termini of the voyage, and an instance may be 
found in Way v. Modigliani, where the vessel was insured “at and 
from the 20th October 1786, from any ports in Newfoundland to 
Falmouth or her ports of discharge in England, with liberty tq 
touch at Ireland and any points in the Channel.” The vessel left 
Newfoundland on the 1st October, and after fishing on the Banks 
till the 7th, started for England, and was lost on the voyage. Buller, 
J., says: “ The first is the substantial ground, namely, that the 


1.Woolridge v. Boydell, 1 Dougl. 16; bart v. Norton, 8 Pick. 159; Hare v. Travis, 
Way v. Modigliani, 2 T. R. 80; Henshaw 7 B. & C. 14; Merrill v. Boylston Fire § 
v. Marine Ins. Co., 2 Caines, 274; Marine Marine Ins. Co., ut supra; Lawrence Vv. 
Ins. Co. v. Tucker, 3 Cranch, 857; Silva Ocean Ins. Co., 11 Johns. 241; Murray v 


v. Low, 1 Johns. Cas. 184. Jolumbian Ins, Co., 4 id. 443. 
2 Foster v. Wilmer, 2 Stra. 1248; Ho- 
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policy never attached at all. When a policy is made in such 
terms as the present, to insure a vessel from one port to another, 
it certainly is not necessary that she should be in port at the time 
it attaches ; but then she must have sailed on the voyage insured, 
and no other.” 

In the Marine Insurance Co. v. Tucker,' the policy was at and from 
Kingston, Jamaica, to Alexandria, in Virginia. The vessel took 
clearance papers for Alexandria, but, afterwards, finding a cargo 
for Baltimore, took that on board, and signed bills of lading for 
that port. On her voyage, before reaching the point where it 
would be necessary to diverge from the route for Alexandria to 
go to Baltimore, she was captured. The question was thus 
clearly presented between the different effects of an intended 
deviation and an intended abandonment. The termini of the 
voyage being preserved as in the policy, — Held, it was an intended 
deviation, and the insurer was not discharged. Johnson, J., says: 
“The ordinary rule for ascertaining the identity of the voyage 
insured is by adverting to the termini.” Washington, J., says: 
“Tt is admitted this is not a case of deviation, because the inten- 
tion formed at Jamaica, before the voyage commenced, of going 
to Baltimore, was never carried out into execution. The only 
question then is, whether the voyage described in the policy was 
changed or not. As to this, there is no difference of opinion at 
the bar respecting the legal effect of an alteration of the voyage 
on the contract of insurance: it is and must be conceded that the 
policy never attached. . . . The rule, then, which I consider to 
be fully established by a long and uniform course of decisions, is, 
that if a ship sail from the port mentioned in the policy, with an 
intention to go to the port or ports described therein, a determina- 
tion to call at an intermediate port, either with a view to land 
cargo, or for orders or the like, is not such a change of voyage as 
to prevent the policy from attaching, but is merely a case of 
deviation if the intent be carried into execution, or be persisted in 
after the vessel has arrived at the dividing point.” In complete 
harmony with this decision is Henshaw v. Marine Insurance Co.,? 
where it was held that, if the termini of a voyage are preserved, 
an intent to stop at an intermediate port is an intent to deviate, 
not an abandonment of the voyage. It is believed, however, 
that this rule must be limited to cases where there is no other 


1 3 Cranch, 357. 2 2 Caines, 274. 
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evidence to control this fact, for a case can easily be put where, 
the termini remaining the same, the courts would probably 
hold the original voyage abandoned ; e.g., a voyage from Liver. 
pool to Bombay, insured through the Suez Canal, but prosecuted 
round the Cape of Good Hope, or from Boston to Yokohama by 
Cape Horn, and prosecuted by the Cape of Good Hope. 

Before leaving the subject of abandonment, it may be proper 
to add a few words on its effect. It discharges the under. 
writers only if caused by perils not insured against. If caused 
by dangers included in the policy, the insured can recover, 
There have been times, however, when the losses of voyages in- 
sured seemed in danger of becoming too numerous. The English 
courts, during the wars with European powers, and our own 
courts in the war of 1812, were pressed with cases where the loss 
had been caused by a peril insured against, i.e. capture by an 
enemy; and yet it was thought to be too great an encourage- 
ment to inactivity on the part of the owners and master to 
hold the insurer always bound when the danger was really 
trifling, and not close at hand. Accordingly, it was held that the 
apprehension of danger resulting from continuing the voyage 
described in the policy must be reasonable and well-grounded, or 
the insurer will be discharged from his liability.1 This rule, 
though based on exceptional circumstances in this instance, has 
been extended to other cases besides capture by an enemy. 

In passing to another branch of the law of deviation, we come 
across an instance of the curious manner in which the com- 
mon law has developed into substantial though artificial justice. 
Among the earlier cases of marine insurance occurred several while 
the whole law was in a formative state, in which the vessel was 
lost after culpable delay on the part of the master or owners 
in prosecuting the voyage. The vessel would linger six or eight 
months in a port in hope of finding a cargo; and it was felt that 
such delay ought to discharge the insurer, for he cannot be held 
to his contract for an indefinite length of time, at the option of 
the insured. The decisions were in accordance with this view, 
but the cases were spoken of as cases of deviation. Nothing can be 


1 Richardson v. Maine Ins. Co.,6 Mass. Creasey, 12 id. 170; Hadkinson vy. Robin- 
102; Cook v. Essex Fire § Marine Ins. son, 8 Bos. & Pul. 888; Lubbock v. Row- 
Co., id. 122; Amory v. Jones, id. 318; croft, 6 Esp. 50; Forster v. Christie, 11 
Shapley v. Tappan, 9 id. 20; Ramsdell vy. East, 205. 
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plainer than that they were not cases of deviation, strictly speak- 
ing, the voyage insured being prosecuted exactly in the course in- 
dicated. There was, however, a common element of varying the 
risk insured, which probably led to such a classification; and the 
first few cases having been so treated, the others necessarily fol- 
lowed, and led to still further enlargements of the technical mean- 
ing of deviation. It is now settled law that an unreasonable and 
unexcused delay is a deviation.1 The delay may be for pur- 
poses connected with the furtherance of the voyage, or for extra- 
neous purposes. Any delay of the latter kind is regarded as a 
deviation, unless excused ; while of the former kind, if the delay 
is reasonable and justified by circumstances, and for the general 
advancement of the voyage, it is not held a deviation.2 The delay 
may be in beginning or prosecuting the voyage ; and, in considering 
the question of delay in beginning the voyage, an important point 
arises under policies of insurance “at and from” a certain port 
as to the time at which the policy attaches, and consequently 
where the line of reasonable delay is to be drawn. In Seamans 


v. Loring, Judge Story made the following distinctions: * If 


under a policy ‘at and from a certain port’ the vessel is in a 
foreign port, or to arrive there in the course of a voyage, the 
policy will attach upon vessel and cargo from the time of her 
arrival at such port. If, on the other hand, the vessel has 
been long in such port, without reference to any particular voy- 
age, the policy will attach from the time when preparations are 
begun to be made with reference to the voyage insured.’ If, 
again, the ship is at a home port at the time of effecting such 
insurance, the policy seems to attach generally from the date of 
the policy.”® When the same policy is used for goods, it ap- 


1 Amsinck v. American Ins. Co., 9 Ins. 


158; Garriques v. Core, 1 Binn. 592; 
L. J. 563, Aug. 1880; Oliver v. Maryland 


Chitty v. Selwyn, 2 Atkyns, 859; Cambden 


Ins. Co., 7 Cranch, 487; 9 Mass. 447; 13 
id. 168, 172; Mount v. Larkin, 8 Bing. 
108; Freeman v. Taylor, id. 124; Seamans 
v. Loring, 1 Mason, 127; Augusta Ins. 
Banking Co. v. Abbott, 12 Md. 848; Earle 
v. Shaw, 1 Johns. Cas. 817; Smith v. 
Surridge, 4 Esp. 25; Phillips v. Irving, 7 
M. & G. 825; 8 Scott N. R. 8; 4 Dall. 274. 
ak Suydam y. Marine Ins. Co., 2 Johns, 
1 Mas. C. C. 127. 

* Smith v. Steinbach, 2 Caines Cas. 


v. Cowley, 2 W. Bl. 417 ; Bird v. Appleton, 
8 T. R. 562; Bell v. Bell, 2 Camp. 475; 
Hall v. Cooper, 14 East, 479; Hooneyer v. 
Lushington, 15 id, 46; Annen v. Woodman, 
3 Taunt. 299 ; Patrick v. Ludlow, 8 Johns. 
Cas. 10. 

5 Kemble v. Browne, 1 Caines, 75, 79; 
Chitty v. Selwyn, 2 Atkyns, 359; Gladstone 
v. Clay, 1M. & S. 418. 

6 Forbes vy. Wilson, 1 Marsh. Ins. 155, 
261; Smith v. Steinbach, 2 Caines Cas. 
158. 
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plies to them from the time they are shipped on board the vesse] 
in which they are to be carried. In Augusta Insurance Co. y, 
Abbott, the insurance was at and from Baltimore on a cargo of 
lumber. The delay was from the 19th of November to the 
22d of December. Bartol, J., says: ‘This being a policy 
‘at and from,’ the risk commenced from the time the lumber wag 
laden on board, and a deviation thereafter will avoid the policy, 
whether it occurred before or after the vessel actually left the 
port of departure. The law is well stated in Arnould on Insur- 
ance, vol. i. p. 883, § 146. ‘ As the ground upon which deviation 
discharges the underwriter is that it varies the risk, and as it is 
evident that the risk may be as much varied by delay in com- 
mencing or prosecuting the voyage.as by a divergence from its 
prescribed course, it follows that every such delay, if unreason- 
able or unexcused, will discharge the underwriter.’ The principle 
is sustained by the authorities there cited and recognized in every 
elementary treatise on insurance.” 

The reasonableness of the delay is considered to be a question 
for the court. The jury find the facts in connection with the 
delay, and the court decides whether those facts are sufficient in 
law to make the delay reasonable.? The lapse of time between 
signing the policy and beginning the voyage makes out a prima 
facie case fora defence on the ground of delay, and puts the 
burden of evidence on the insured to show that the delay was 
reasonable But if it can be shown to have been reasonably 
incurred for purposes of the voyage, it is no deviation.4 It was 
held that even a delay of six months was not unreasonable, under 
all the circumstances of the case. 

It is worth noting that in Massachusetts evidence of delay may 
be given under a general denial of all the allegations of the 
declaration.> 

The foregoing principles apply equally to cases of delay in the 
prosecution of the voyage. If the delay is reasonable and yusti- 
fiable, and for the purposes of the voyage, it is no deviation, and 
the courts will decide favorably in regard to a master acting bona 
fide in the interests of his employers.® 

1 12 Md. 378. 5 Amsinck vy. American Ins. Co., wt 

2 Augusta Ins, Co. vy. Abbott, ut supra. _—_ supra. 

8 Amsinck v. American Ins. Co.,9 Ins. 6 Cases of delay in starting are: Sea- 


Law J. 563. mans vy. Loring, 1 Mason, 127; Smith Me 
4 Grant v. King, 4 Esp. 175. Surridge, 1 Esp. 25; Grant v. King, 4 id. 
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There seems to be no reason why the cases of deviation should 
not be extended largely beyond those already decided, if the test 
js to be simply ‘* varying the risk,” and the other half of the 
definition, ‘‘a departure from the usual or agreed course of the 
voyage,” is to be disregarded. And the cases seem to tend in 
that direction. In Bold v. Rotheran,) it was held that, on a goods 
policy on board a certain vessel, when the goods were trans- 
shipped to another vessel, and subsequently lost, it discharged the 
underwriters. This and similar decisions must be regarded as 
logical offshoots of the anomalous extension of the law of devia- 
tion introduced by the early decisions on delay, and are only 
satisfactorily accounted for by historic treatment. 

While the courts have been enlarging the boundaries in one 
way, there is an important limitation in another. Itis settled law 
that, if no delay is incurred, a vessel may take on or discharge 
cargo at a way-port, or do other things not within the scope of 
the voyage.? _In such cases, however, there is probably an absence 
of any proof that the risk was altered by such proceedings, 
For instance, if a deck-load should be of such size as to affect in 
any way the trim of the vessel, it would probably be considered a 
deviation, as is intimated in the remarks of Marshall, C. J., in the 
case of Hughes v. Union Insurance Co.,3 commenting on Maryland 
Insurance Uo. vy. Lecroy. In Thorndike v. Boardman,‘ the action 
was assumpsit on the policy of insurance dated Dec. 16, 1819, on 
the * ship ‘ Marmion’ and cargo, from Boston to any port or ports 
beyond the Cape of Good Hope, one or more times. to the same 
port for the purpose of selling the outward and procuring a re- 
turn cargo, and at and from thence to port of final discharge in 
Europe or the United States (not both), with liberty to stop at 
the usual places for refreshments and to trade thereat.” At the 
trial, before Parker, C. J., it appeared that the vessel sailed on 


175; Augusta Ins. Co. v. Abbott, 12 Md. 
878; Amsinck v. American Ins. Co.,9 Ins. 
L.J. 568; 1 Johns. Cas. 818; Mount v. 
Larkin, 8 Bing. 108; Whitney v. Haven, 
18 Mass. 172; Freeman v. Taylor, 8 Bing. 
124. In prosecution of the voyage: Oli- 
ver v. Maryland Ins. Co., 7 Cranch, 487; 
Hartley v. Buggin, 9 Mass. 447; Suydam 
v. Marine Ins. Co., 2 Johns. 188; King v. 
Middletown Ins. Co., 1 Conn. 184. In in- 
terposing other voyages: Kettel v. Wig- 
gin, 13 Mass. 68; Seccomb v. Provincial 


Ins. Co., 10 Allen, 305; Hamilton v. Shed- 
den, 3 M. & W. 49. 

18 QB. 781. 

2 Chase v. Eagle Ins. Co., 5 Pick. 61; 
Lapham vy. Atlas Ins. Co., 24 Pick. 1; 
Ward y. Wood, 13 Mass. 539; Perkins 
v. Augusta Ins. §& Banking Co., 10 Gray, 
812; Urquhart v. Bernhard, 1 Taunt. 450; 
Armet v. Innes, 4 Moore, 150. 

8 3 Wheat. 159. 

4 4 Pick. 471. 
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the 29th January, 1819, for the coast of Cochin-China, where the 
master was directed to purchase a cargo of sugars ; but having 
only gold coin on board, with which he could not trade, he sailed 
thence to Manilla, intending there to purchase a cargo of sugars, 
or to exchange his gold for silver, and return to Cochin-China, 
Being unable to obtain a cargo of sugars at Manilla, he exchanged 
his gold for Spanish dollars, and returned to Cochin-China and 
proceeded to the port of Saigon, up a river of the country where 
no American vessels had been before. At this port, about one- 
eighth part of a cargo of sugar was obtained ; but the master, 
finding he should be unable to complete his cargo there, sailed 
thence about the 1st February for Batavia, to procure the rest of 
the return cargo, at which place he arrived about the 20th Febru- 
ary. He found that sugars were scarce and dear at this point, 
He also ascertained that he might obtain a cargo of sugar by 
sending to an outport for it and having it brought in lighters, or 
might proceed to Samarang, an outport of the island of Java, and 
there complete his lading, or might depart and make up his cargo 
in some other of the numerous ports in the East Indies ; but, by 
a law of the island, he could not proceed to Samarang without 
discharging the sugar brought from Cochin-China. Thinking it 
would be more advantageous to his owner to procure the cargo 
at Samarang than at Batavia, he sold his sugars to one White, 
master of the American ship “ Franklin” (who had accompanied 
him from Manilla to Cochin-China and thence to Batavia), and 
went to Samarang, where he purchased a cargo of sugars. The 
‘** Marmion” sailed with her cargo for Holland, and was wrecked off 
Goree on the 3d January, 1821, and the vessel lost, together with 
a part of the cargo. Parker, C. J., delivering the judgment of 
the court, held that selling the sugar at Batavia was not a devia- 
tion, and said: “ Now, I take it to be most clearly established that 
the mere act of selling part of the cargo, outward or homeward, 
at a port where the vessel has a right under the policy to be, does 
not avoid the policy. If delay is occasioned or the risk increased, 
or perhaps even varied thereby, such may be the consequence ; 
but without these effects the underwriters have no right to com- 
plain. The case furnishes no evidence of any delay, nor was the 
point made to the jury. The ship went to Batavia for a market, 
and while there seeking one, sold what cargo she had, and that 
not for the purpose of trading, but for the sole purpose of fur- 
thering the voyage.” 


a 
T 
it 
v 
J 
( 
{ 
| 


DEVIATION. 119 


In Hughes v. Union Insurance Co. the action was assumpsit on 
a policy insuring the ship “ Henry” and her freight “ at and from 
Teneriffe to the Havana, and at and from thence to New York, 
with liberty to stop at Matanzas.” At the trial, the plaintiff gave 
in evidence the representation on which the policy was made, 
which contained this expression, ** We are to stop at Matan- 
zs,” to knowif there are any men-of-war off the Havana. The 
yessel sailed from Teneriffe on the Tth April, 1807, and on the 7th 
June following put into Matanzas, in the island of Cuba, to 
avoid British cruisers, who were then cruising on her way to and 
off the port of Havana, and who were then in the practice of 
capturing American vessels sailing from one Spanish port to 
another. On the 6th July, as soon as the passage was clear, she 
proceeded to the Havana, whence, on the 14th July, she sailed 
for New York. On the 28th July she foundered at sea, and was 
totally lost. The action was for the insurance on the vessel and 
freight from the Havana. The underwriters gave in evidence 
that, while at Matanzas, she unloaded her cargo, and insisted 
that this was a deviation by which they were discharged. To 
repel this evidence, the plaintiffs showed that the stopping and 
delay at Matanzas were necessary to avoid capture, and therefore 
allowed by the policy; that no delay was occasioned by discharg- 
ing the cargo; that the risk was not increased but diminished by 
it; and that an order from the Spanish government had made 
this act necessary. The judgment of the Circuit Court of Mary- 
land was for the defendants, but upon appeal was reversed by the 
Supreme Court. Marshall, C. J., says: ** It is contended that un- 
loading the cargo is a deviation ; and why is it a deviation? It 
produced no delay, no increase of risk, and did not alter the voy- 
age. The vessel pursued precisely the course marked out for her 
in the policy. In reason, nothing can be found in this transaction 
which ought to discharge the underwriter.” ? 

Ina few earlier cases* it was held that under a liberty in a 
policy to touch, or touch and stay, at a port, unloading the 
cargo or trading was a deviation, though no delay was thereby 
caused; but this strict construction has long since been aban- 
doned, and it is now held as above in cases of unloading. 

In regard to the effect of a deviation, little need be said, for the 


13 Wheat. 159. 8 Stilt v. Wardle, 1 Esp. 610, and Sher- 
* See Kingston v. Gerard, 4 Dall. 274. iffv. Potts, 5 id. 96. 
VOL. 11. — N. 8, 9 
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law is well settled. The deviation, when proved, discharges the 
insurer from all liability for losses, whether total or partial, and 
whether caused by dangers insured against or not, —in short, 
from all liability under his contract for losses which happen sub 
sequently to the deviation. This is true, though the loss may not 
be in any way connected with the deviation. But the liability 
of the insurer for losses previous to the deviation remains un- 
changed.! 

Before concluding, the very unsettled state of the law of 
waiver of the deviation ought to be mentioned. It seems impos- 
sible to say more than that various courts decide variously. In 
an early case in Massachusetts,’ it was held that knowledge by 
the underwriter of an intended deviation at or before signing the 
policy will not estop him from ‘defending on the ground of a 
deviation. 

In Silloway v. Neptune Insurance Co.,* it seems that knowledge 
of a past deviation, if permission to proceed on the voyage is in- 
dorsed on the policy, does estop the insurer from such defence. 
This seems in harmony with the decisions of the Maine‘ and 
United States® courts. And the English courts have held that 
knowledge of an intended deviation before signing the policy 
does estop the insurer from setting up a defence of deviation.® 

In New York it is held that a mere verbal waiver of a past 
deviation does not deprive the insurer of this defence ;* while 
in New Brunswick it is held that a verdict for plaintiff will not 
be disturbed, though there may be evidence of a deviation, if it 
is proved that the insurer had verbally promised to pay, knowing 
of the deviation.’ 

In general, however, it may be safe to say that the tendency is 
to hold the insurer liable, if he had knowledge of the deviation, 
whether intended or accomplished, unless the waiver is inadmis- 
sible under the rules of evidence; and this is certainly consistent 
with substantial justice. 

Smion GREENLEAF CROSWELL. 

1 Coffin. Newburyport Ins. Co.,9Mass. Sum. C. C. 282; Coles v. Marine Ins. Co., 
447; Burgess v. Equitable Marine Ins. Co., 3 Wash. C. C. 159. 

126 Mass. 70. 6 Redman vy. Lowdon, 5 Taunt. 462. 
2 Wiggin v. Boardman, 14 Mass. 12. 7 Crowningshield v. New York Ins. Co, 
8 12 Gray, 73. 8 Johns. Cas. 142. 


4 Warren v. Ocean Ins. Co., 4 Shep. 439. 8 Reed v. McLaughlin, 2 Hannay (N.B.), 
5 Glidden vy. Manufacturers’ Ins. Co.,1 129. 
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By the common law, a mortgage of chattels not owned by the 
mortgagor at the time it was made was a nullity. 

This was the general rule, but it was so unsuited to the needs 
of modern society that the exceptions to it, in the course of time, 
became very numerous. They were for the most part based upon 
distinctions so refined and subtle as to be difficult of application. 
Hence the decisions in respect to them are very conflicting. 

The rule has in recent times been practically annulled, and the 
learning in respect to it rendered nearly obsolete and useless in 
England and in most of the States by the incorporation into our 
equity jurisprudence of the principles of the civil law on this 
subject. 

In equity, if one mortgage as his own a chattel which belongs 
to another, or in which he has only a qualified interest, and 
afterwards becomes the owner, the mortgage will take effect and 
become a lien upon the after-acquired title ;? and the act of mort- 
gaging a chattel implies an assertion of ownership, and therefore a 
warranty of the title, unless it appears on the face of the mortgage 
or from extraneous circumstances that only a mortgage of such 
title as the mortgagor might have was intended by the parties.’ 

A mortgage of personal property to be acquired in futuro, 
whether then in existence or not, wiil take effect and become a 
lien upon the property when the mortgagor acquires it.‘ 


1 This is well shown in the able and 
exhaustive article on the present subject, 
by Mr. Leonard A. Jones, in 6 Southern 
Law Rev. n. 8. pp. 221-253. 

2 See authorities cited post, note 4. 

3 Eichold v. Bannister, 17 C. B. n. 8. 
108; Morley v. Attenborough, 8 Ex. 500; 
Benj. on Sales, 627-641. It has often 
been said that no warranty would be im- 
plied unless the mortgagor was at the 
time in the possession of the property, 
and Scranton v. Clark, 89 N. Y. 220, is a 
recent authority to that effect; but this 
distinction is repudiated in the English 


cases above cited, and we think the better 
opinion is that the want of possession is 
only a circumstance tending to show that 
no warranty was intended. The war- 
ranty extends to incumbrances. Dresser 
v. Ainsworth, 9 Barb. 19. 

4 Holroyd v. Marshall, 10 Ho. L. Cas. 
189; Mitchell v. Winslow, 2 Story C. C. 
630; Butt v. Ellett, 19 Wall. 540; s. c. 
1 Woods C. C. 214; Pennock v. Coe, 28 
How. 117; Dunham v. Railway Co., 1 Wall. 
254; Galveston R. Co. v. Cowdry, 11 id. 
459; Shaw v. Bill, 95 U. S.10; Dillon vy. 
Barnard, 1 Holmes C. C. 886, 394; Bar 
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It will then take effect not only as against the mortgagor, 
but as to third parties, in the same manner and to the same ex. 
tent as other chattel mortgages.! 

It seems that such mortgages may be filed or registered like 
other chattel mortgages and with the same effect.? 

These principles are not accepted even in equity in Massachv- 
setts, Kentucky, or Wisconsin. In each of these States the com- 
mon-law doctrines in respect to mortgages of future property still 
prevail, and the learning on the subject is there important. 

But where these principles are accepted and applied in equity, 
though not at law, as is the case in many of the States, this 
learning seems to be only important for the purpose of deter. 
mining the nature of the remedies for the enforcement and 
protection of equitable rights under such mortgages; for courts 
of equity always interpose, when necessary, by injunction or 
otherwise, to protect such rights whenever endangered by pro- 


ceedings at law.* 


In England,’ in Michigan,® and perhaps in some of the other 


nard v. Norwich, &c. R.Co., 14 Nat. Bank. 
R. 469, 476 ; s.c. 4 Cliff. 351; Brett v. Car- 
ter, 2 Low. Dec. 458; Sellers v. Leiser, 48 
Miss. 513; White v. Thomas, 52 id. 49; 
Apperson v. Moore, 30 Ark. 56; Headrick v. 
Britain, 63 Ind. 458 ; Schafenburg v. Bishop, 
85 Iowa, 60, and see Brown v. Allen, 16 id. 
806; Geoffrey v. Worden, 65 N. Y. 459, 
and see Field v. Mayor, 6 id. 179; Smith- 
urst v. Edmunds, 14 N. J. Eq. 408, and see 
18 id. 833, and 29 id. 820; Williams v. 
Windsor, 12 R. I. 9, and see Williams v. 
Briggs, 11 id. 476, and Cook v. Cottrel, id. 
483, per Potter, dissenting ; Philadelphia 
& R. R. Co. v. Whoeppler, 65 Penn. St. 
866; Caldwell vy. Pray, 41 Mich. 308, 311; 
Am. Cigar Co. v. Foster, 36 id. 368, and 
see Leland v. Colver, 84 id. 418. See 
Lutcher vy. Comptoir d’Escompte de Paris, 
Law R.1Q B. Div. 709. 

1 Thus, such mortgages have been up- 
held as against attaching and execution 
creditors of the mortgagor: Holroyd v. 
Marshail, Pennock v. Coe, Smithhurst v. Ed- 
munds, Headrick v. Britain, ante ; William- 
sonv. R. R. Co., 29N. J. Eq. 320; assignees 
in bankruptcy: Barnard y. Norwich, &c. 
R. Co., Mitchell vy. Winslow, Brett v. Carter, 
ante; a voluntary assignment for the ben- 
efit of creditors : Williams v. Windsor, ante; 


and subsequent purchasers chargeable 
with notice: Butt vy. Ellett, Sellers v. Leiser, 
Shaw v. Bill, Apperson v. Moore, ante. 

2 Holroyd y. Marshall, 10 Ho. L. Cas. 
191, 227 ; Apperson v. Moore, 80 Ark. 56; 
Headrick vy. Britain, 63 Ind. 438, and see 
Hoyle v. R. R. Co., 54 N. ¥.814; William- 
son v. R. R. Co., 29 N. J. Eq. 311. The 
contrary is laid down by Mr. Jones in 6 
Southern Law Rev. nN. s. p. 238, on the 
authority of Jones v. Richardson, 10 Mete. 
481, 493, and Single v. Phelps, 20 Wis. 
398; but these cases are not authority on 
this point in States where mortgages of 
future property are enforced in equity. 

8 Moody v. Wright, 13 Metc. 17 ; Jones 
v. Richardson, ante; Hutchinson v. Ford, 9 
Bush, 318; Hunter v. Bosworth, 43 Wis. 
683 ; Single v. Phelps, ante. 

4 Holroyd v. Marshall, 10 Ho. L. Cas. 
191; Williams v. Winsor, 12 R. I. 9. 

5 It seems that a recent act of Parlia- 
ment provides that, when the rules of law 
and equity differ, the latter shall prevail. 
Per Potter, J., in Williams v. Winsor, 12 
R. 1.12; Lutcher v. Comptoir d’ Escompte 
de Paris, L. R. 1 Q. B. Div. 709. 

6 See Michigan cases cited ante, note 4, 
p- 121. 
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States, the unseemly conflict between law and equity in respect 
to mortgages of future property is at an end. Such mortgages 
are held valid both in equity and at law. And where such is the 
case the common-law learning in respect to them has ceased to 
be of value. 


S. T. DouaGuass. 
Derxort, Oct. 80, 1880, 
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A Treatise upon the Law of Injunctions as administered in the American and 
English Courts. By James L. Hiau. Second Edition. Chicago: Cal. 
laghan & Co. . 

WE regret that Mr. High’s book did not come to hand early enough in the 
month to give us time to review it as it deserves ; for though it is not usual to 
examine new editions at length, the present work might well be taken as furnish- 
ing ground for exceptional treatment. The subject is interesting in itself. It 
covers the whole domain of the civil branch of the law, viewed on the obverse 
side from that of redress in the common-law courts; and nothing could be more 
tempting than to follow out the double course of remedial justice and compare 
along the way the views entertained in the preventive process (the typical pro- 
cess) of the injunction, with the principles upon which redress for injury already 
sustained is based. But time forbids. 

Mr. High has won, and deservedly, an excellent reputation as a law writer, 
to which the present work has contributed the largest part. The first edition of 
the treatise before us is said to have been exceptionally large, and its rapid sale, 
continued through seven years, is the best evidence of its worth. It is not often 
that the second edition of a law-book sells as rapidly as the first; but we shall 
be surprised if the new edition of High on Injunctions does not find its way to 
the shelves of the lawyers in a manner to gratify the author. Whatever of 
merit was to be found in the former edition may still be found, notwith- 
standing numerous and important changes in the construction of the book, in 
the present one ; though how far the changes made are for the better, want of 
time has precluded us from inquiring. The work has now grown into two 
volumes ; but the enlargement appears to have been fully justified, if not de- 
manded, and there will be no occasion, we apprehend, to charge the author with 
the offence of book-making. The recent authorities have been amply drawn 
upon; and in all, the author tells us, he has now added some twenty-three 
hundred cases to his work. 

The most important of the distinctive features of the present edition is the 
increased independence of the author himself. We are heartily tired of the 
cant which prates about following undeviatingly in the footsteps of the judges. 
Too often this is simply a veil to hide the author’s mental poverty or his indo- 
lence. A writer who has sufficiently mastered his subject to justify him in 
undertaking to speak to the public is in a position to give instruction ; and if 
he is too indolent to make the attempt, he ought to keep silent, or offer his wares 
under an honest title. The authority of mere precedent affords a strong temp- 
tation to indolence; and the rapid increase of reported decisions is having 4 
pernicious effect upon legal literature. But decisions are sometiines wrong, and 


at best the law grows through them in a haphazard way; and there is no 
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department of learning in which there is greater call for men of sound indepen- 
dent thought and criticism in those who make its literature. Mr. High has 
apparently mastered a great branch of remedial law, and we are glad to see 
that he is now more ready than formerly to recognize the obligation which rests 
upon him as an author. To one unfamiliar with the present tendency of law 
authorship, it would seem unaccountable that Mr. High should intimate, as he 
does in his preface, the existence of a doubt as to the value of individual (i.e. 
yon-judicial) opinion in a law-book. We not only believe in the expression of 
individual opinion by one qualified to appear as an author; we also believe that 
books of law may and should still be written which shall be literature. 


A Treatise on the Law of Depositions ; comprising also Abstracts of the Stat- 
utory Law pertaining thereto. By E>pwarp P. WEEKS, Counsellor-at-Law. 
Author of a treatise on ‘‘ Attorneys and Counsellors-at-Law,” of works on 
“Mines, Minerals,” ‘The Mining Legislation of Congress,” and the “ Doc- 
trine of Damnum Absque Injuria.” San Francisco: Sumner Whitney & 
Co. 1880. 


Mr. WEEKS is already well known to the profession as a writer on various 
subjects, his most valuable contribution to legal literature being perhaps his 
work on ‘ Attorneys and Counsellors-at-Law,” of which we expressed a very 
favorable opinion in 13 Am. Law Review, 358. In the present volume he makes 
a new departure, and deals with a branch of the law which has never before 
been made the subject of a separate treatise, and in so doing he has added 


another to the convenient text-books which lighten the labors of the bar. 

After a few pages of definitions, the author devotes a chapter to the history 
of depositions, dealing first with bills to perpetuate testimony and bills of dis- 
covery under the English chancery system, and then with interrogatories and 
depositions properly so-called, under the modern statutes. He next treats at 
some length of depositions in the Federal courts, and then devotes the body of 
his work to the law of depositions in the several States, each step in the pro- 
cess of taking a deposition being discussed in a separate chapter, in which the 
common law on the subject is stated in the text, while the statutory provisions 
in the several States are gathered in a note at the end. Nearly twenty-five 
hundred cases are cited. 

The manner of taking depositions is so largely determined in each jurisdiction 
by statute, that it can have been no easy matter to separate the decisions which 
are only of local authority from those of more general value, but this Mr. 
Weeks has attempted to do. The plan of his work seems to us good. Of the 
success with which the plan has been executed it is very difficult to judge, for 
the law of depositions is mainly local, varying with the jurisdiction, and the 
general principles are few. The text of the book seems mainly a statement of 
the devisions which are referred to in the notes. The author’s work consists in 
the collection and arrangement of these decisions, and the compilation of the 
different statutes. With regard to the accuracy of this compilation we could 
not speak, without examining the original statutes. 

Mr. Weeks has arranged his matter well, and we have no doubt that his 
book will be found very useful. 
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Farm Law: A Treatise on the Legal Rights and Liabilities of Farmers, By 
Edmund H. Bennett, LL.D. Portland: Hoyt, Fogg, & Donham. 


MANY more pretentious books than this have been written for the unprofes- 
sional reader, but not many have contained so much really useful information jn 
the same space. Almost everything of interest that could be said to the average 
farmer is here told, and told by one who knows. Nor will those for whom the 
book is intended grumble that the learned judge who is giving them instruction 
did not strike out the colloquialism and pleasantry which accompanied the de- 
livery of the lecture on Farm Law before the Massachusetts agriculturalists, 
As for others, it is none of their affair. The book contains seventeen chapters 
and one hundred aud twenty pages. 


BOOKS RECEIVED. 


National Bank Cases, containing all Decisions of both the Federal and State Courts re- 
lating to National Banks from 1878 to 1880; also the Acts relating to National 
Banks. With Notes and References. By Irving Browne, Editor of the “ Albany 
Law Journal ” and the “ American Reports.” Albany : John D. Parsons, Jr., Pub- 
lisher. 1880. 


Questions on Kent’s Commentaries, with References to Illinois Statutes and Decisions 
where the law of the State differs from that laid down in the text. By Reuben M., 
Benjamin, Professor of Law in the Illinois Wesleyan University. Chicago: Chicago 
Legal News Co. 1880. 

A Treatise on the Jurisdiction of Courts. In two volumes, each volume complete in 
itself. By J.C. Wells, Author of “ Res Adjudicata and Stare Decisis,” “Separate 
Property of Married Women,” “ Questions of Law and Fact, Instructions to Juries 
and Bills of Exceptions,” ‘ Magna Charta,” &. Volume L, containing Part L, 
Elementary Principles ; Part IL, Specific Original Jurisdictions. Saint Paul: West 
Publishing Co. 1880. 

Cases determined in the United States Circuit Courts for the Eighth Circuit. Reported 
by John F. Dillon, the Circuit Judge. Vol. 5. Davenport, Iowa: Egbert, 
Fidlar, & Chambers. 1880. 

A Treatise on the Law of Injunctions. By James L. High. Second Edition. Vols.1 
and2. Chicago: Callaghan & Co. 1880. 

Farm Law: A Treatise on the Legal Rights and Liabilities of Farmers; containing 
articles upon such subjects as the following: How to buy a farm ; How far the farm 
extends; What a deed of a farm includes; Hiring help; Rights in the road; 
Ways over the farm; As to farm fences; Impounding cattle; Farmer's liability for 
his animals ; Dogs ; Liability for his men ; About fires ; Water rights and drainage; 
Trespassing on the farm ; Overhanging trees; with copious Index. Adapted to the 
statutes of all the States. By Edmund H. Bennett, LL.D., Dean of Boston Uni- 
versity School of Law, and formerly a Member of the Massachusetts Board of Agri- 
culture. Portland, Me.: Hoyt, Fogg, & Donham. 


Massachusetts Reports. Vol. 128. Cases argued and determined in the Supreme Judicial 
Court of Massachusetts, November, 1879-June, 1880. John Lathrop, Reporter. 
Boston: Little, Brown, & Co. 1881. 

The Law of Crimes. By John Wilder May, Chief Justice of the Municipal Court, and 
late Prosecuting Officer for Boston. Boston: Little, Brown, & Co. 1881. 
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GENERAL NOTES. 


Criminal Sentences and Moral Judgments from the Bench. — James 
Fitzjames Stephen (Mr. Justice Stephen) remains one of the most interesting 
men in England, and seems to have lost none of his well-known spirit by being 
upon the bench. The tone, for instance, of his administration of criminal law 
-—not to speak of his opinions in civil cases — is as bracing as that of his book, 
“Liberty, Equality, Fraternity,” published before he became a judge. But 
there is a fair question whether his love of teaching the community in a didactic 
way, and his vigorous habit of freely expressing his moral sentiments, healthy as 
they usually are, do not sometimes encroach unduly upon a prudent exercise of 
his judicial function. He is so used to writing to the world at large with a rush 
of ideas, which he leaves to distribute themselves according to their natural 
direction and the receptivity of readers, that when he comes to sentence a partic- 
ular convict he gives him a rating which is perhaps more edifying as a subject ot 
reflection to the world at large than to a prisoner in a criminal state of mind. 
One of the charms of Mr. Stephen, the author, is his strong personality; but 
men of great experience in criminal practice say that when a judge, with evident 
personal feeling, scolds a prisoner, the prisoner feels like a victim, and that the 
most solemn thing to a convict is a simple sentence. Doubtless Mr. Justice 
Stephen is aware of this, but he seems to think that nevertheless the moment 
for sentence is an opportunity not to be-lost for presenting the criminal law, to 
whom it may concern, as an expression “ giving” — to use his own words in his 
book to which we have referred — “‘ distinct shape to the feeling of anger, and a 
distinct satisfaction to the desire of vengeance which crime excites in a healthy 
mind” (edition of Holt & Williams, New York, 1873, p. 152). 

These remarks have been suggested by a speech with which he prefaced a 
sentence recently delivered by him, which has appeared in several periodicals, 
and which may be found in The Western Jurist of December, 1880, quoting The 
London Telegraph of November 16, as follows : — 


“The prisoner was one Henry Perry, convicted of committing a robbery with violence 
on Clarence Lewis. 

“Mr. Justice Stephen, in passing sentence, addressed the prisoner with some warmth, 
as follows : ‘Henry Perry, you stand convicted of one of the worst offences I have had the 
misfortune to try. Everything has been said that could be said for you, with the view to the 
propriety of proper pleading, and you have no one to blame but yourself for the position 
in which you find yourself. You obviously, beyond all possibility of doubt or question, 
wickedly premeditated the outrage which, for a young man in a respectable position, 
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and, I suppose, of decent education, is almost unparalleled. It is perfectly clear to me, 
and to every one who heard what Lewis stated, that your distinct intention was to stupefy 
that person by the use of some narcotic, and then to rob him, and, when disappointed 
in the wicked expectation, and not being able to do that, you did, to the utmost of your 
force, use a stick with sufficient violence to make him insensible, and it is impossible for 
me to doubt that you did attempt to drag him to the door of the carriage and throw him 
out upon the line, whether you intended to cause his death or not. It may be that 
you had not formed a deliberate premeditated intention to murder him; but it is only 
too obvious that when you did commit this terrible crime, and were thinking how you 
could avoid the consequences, you tried to throw him out of the carriage, in order that 
no being might find out that anything had taken place between you and him. I am 
willing to believe that your character has been a good one; but in this sense, like other 
criminals, you have had a good character until you have been found out. In the act of 
which you have been found guilty, you pose as the most cowardly, most brutal wretch 
that ever stood in the dock, and the sentence upon you must correspond with the severity 
of the crime you have committed, for I have a duty to perform ; and the sentence of the 
court upon you is that you receive, first, thirty lashes with the instrument called the 
“cat” [the prisoner up to this point had exhibited an apparently calm demeanor, but 
here burst into tears], in order that, coward as you are, you may feel somewhat of the 
pain which you inflicted, and afterward, that you be kept in penal servitude for twenty 
years.” 


“The prisoner, on hearing the sentence, gave a scream, and was then removed from 
the dock.” 


One not acquainted with the views of the learned judge about “‘ human nature 
and human affairs” (p. 4), as expressed in his criticism of the opinions of the 
late John Stuart Mill about the subjects named in the title of the book already 
referred to, might well take this speech to be an extemporaneous outburst of 
indignation naturally incidental to the judicial career gf a strong man, aud not to 
be commented upon with much stress. But a curious proof that this wrath of 
this judge is a permanent affection, and either the effect or the cause of a well- 
considered theory of life, is found in “ Liberty, Equality, and Fraternity,” pp. 
148-152, where the author deliberately anticipated a situation resembling the 
case in question, and prepared the basis for such an address to the prisoner as 
he has in fact delivered. He first states, in brief, that part of his theory with 
which we have to do at present, as follows : — 


“Tt will, I think, be found that criminal law in this country actually is applied tu the 
suppression of vice, and so to the promotion of virtue to a very considerable extent ; and 
this I say is right. 

“ The punishment of common crimes, the gross forms of force and fraud, is no doubt 
ambiguous. It may be justified on the principle of self-protection, and apart from any 
question as to their moral character. It is not, however, difficult to show that these acts 
have in fact been forbidden and subjected to punishment not only because they are dan- 
gerous to society, and so ought to be prevented, but also for the sake of gratifying the 
feeling of hatred —call it revenge, resentment, or what you will — which the contempla- 
tion of such conduct excites in healthily constituted minds. If this can be shown, it will 
follow that criminal law is in the nature of a persecution of the grosser forms of vice, and 
an emphatic assertion of the principle that the feeling of hatred and the desire of ven- 
geance above mentioned are important elements of human nature which ought in such 
cases to be satisfied in a regular public and legal manner.” 
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He then maintains that both self-protection and moral judgment must be kept 
in view in regulating the amount of punishment, and for the sake of a contrast 
useful to his argument he supposes a judge to have before him two criminals, 
one ignorant and depraved, who has committed a crime under the influence of 
the other, who is a man of rank and education, the ignorant man acting under 
a strong temptation, and the educated man under a comparatively slight tempta- 
tion. Mr. Stephen says: ‘‘ I will venture to say that if he made any difference 
between them at all, every judge on the English bench would give the first man 
a lighter sentence than the second” (p. 150). He ridicules an extremely severe 
sentence and address to the ignorant man, which we have not room to quote, 
and then gives the tollowing caricature of a mild philosophical address to the 
educated person : — 


“ As to you, B., you are undoubtedly an infamous wretch. Between you and your 
tool A. there can, morally speaking, be no comparison at all. But I have nothing to do 
with that. You belong to a small and not a dangerous class. The temptation to which 
you gave way was slight, and the impression made upon me by your conduct is that 
you really did not care very much whether you committed this crime or not. From 
a moral point of view, this may perhaps increase your guilt; but it shows that the 
motive to be overcome is less powerful in your case than in A.’s, You belong, more- 
over, to a class, and occupy a position in society, in which exposure and loss of character 
are much dreaded. This you will have to undergo. Your case is a very odd one, and 
it is not likely that you will wish to commit such a crime again, or that others will fol- 
low your example. Upon the whole, I think that what has passed will deter others from 
such conduct as much as actual punishment. It is, however, necessary to keep a hold 
over you. You will therefore be discharged on your own recognizances to come up and 
receive judgment when called upon, and, unless you conduct yourself better for the 
future, you will assuredly be so called upon, and if you do not appear your recognizances 
will be inexorably forfeited.” 

The author continues : — 

“ Caricature apart, the logic of such a view is surely unimpeachable. If all that you 
want of criminal law is the prevention of crime by the direct fear of punishment, the fact 
that a temptation is strong is a reason why punishment should be severe. In some in- 
stances this actually is the case. It shows the reason why political crimes and offences 
against military discipline are punished so severely. But in most cases the strength of 
the temptation operates in mitigation of punishment, and the reason of this is that crim- 
inal law operates not merely by producing fear, but also indirectly, but very powerfully, 
by giving distinct shape to the feeling of anger, and a distinct satisfaction to the desire 
of vengeance which crime excites in a healthy mind.” 

This theory — the correctness of which we do not propose to discuss — is now 
illustrated by Mr. Justice Stephen’s vivid example upon the English bench. But, 
although addresses by the court to the prisoner occur here, especially in cases 
of unusual moral significance, and although the English judges are in the habit 
of speaking more freely in court than judges in this country, is such a way of 
rebuking a prisoner wise? Besides the effect to which we have adverted, of lead- 
ing the prisoner to regard the judge as a victorious personal enemy, there is good 
reason for fearing that the by-standers are driven to an unfortunate sympathy with 
the criminal when the judge denounces him from the bench. Perhaps now, as of 
old, in some parts of the East the functions of judge and prophet may be exercised 
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together more profitably than amidst a Western civilization, where the two offices 
have long ago reached a comparatively technical and separate development, and 
where the people are trained to respect each in its own particular sphere. Certainly, 
the people here and in England are strongly influenced by those philanthropists 
who carry to excess what is known as the humanitarian tendency. Instead of 
responding with a ready moral impulse to such statements, for instance, as this 
of Mr. Stephen’s, “‘ The good man and the bad man, the men whose goodness and 
badness are of different patterns, are really opposed to each other. ‘There is a real, 
essential, and eternal conflict between them ” (p. 142),— people in general hesitate, 
Those whose experience is in common affairs make all kinds of allowances when 
they are not angry, and those who are interested in modern scientific discussions 
about the development of man are rather shy of consenting to a sweeping moral 
judgment by one man against another, no matter how superior the moral teacher 
may be. Rightly or wrongly, the crowd, and many who are beyond it, jump at 
excuses for the worst men, even after their wickedest acts, and they are quick 
to be indignant at an indignant judge. ° Mr. Stephen’s brilliant variety of 
power and his self-control in doing what he determines to be in place are evident 
in the difference of style between the condensed text and the free notes of his 
“ Digest of the Law of Evidence.” Now, if his theory of the criminal law be true 
it does not necessarily require such unreserved personal utterances from the bench, 
and although the character and state of mind which they express in this instance 
are to be admired and respected, and a certain degree of usefulness is not to be 
denied to them, nevertheless, upon the whole, the wisdom of delivering such 
speeches along with a sentence is doubtful. Thirty lashes with the “cat” and 
twenty years of penal servitude carry a moral and a terror which are indescribable. 
A judge who has the authority to impose that penalty need add no homily to the 
sentence. Even upon Mr. Stephen’s ground of the good of expressing society's 
vengeance as such, is not that object more truly accomplished by the mere sen- 
tence according to the law, to which all the community is subject, than bya 
statement of the individual views of the person who happens to preside at the 
trial? He is there to use his judgment in fixing the public punishmeut according 


to a grade which the law regulates, and not to compare the real with the ideal, 
or to prophesy. 


NOTES OF EXCHANGES. 


Washington Law Reporter, Washington, D. C., Dec. 20, 1880. 

“Mr, Justice Strong (William) has retired from the Supreme Court of the 
United States, followed by the affectionate regrets of his associates on the bench, and 
by every token of respect and esteem on the part of the bar and the officers of the 
court. 

“About twenty-five years ago Judge Strong was elected to the Supreme Court of 
Pennsylvania, and resigned in 1868 to engage in the practice of the law in Philadelphia, 
but when a vacancy on the bench of the Supreme Court of the United States occurred in 
1870, no lawyer was considered more worthy to represent the third circuit than he. 
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“Tt is not generally known that President Lincoln intended to nominate Judge 
Strong for the vacancy created by the death of Chief Justice Taney. The necessity for 
the renomination of Mr. Lincoln, in order that neither men nor measures should be 
changed during the then existing crisis, made it important subsequently to conciliate 
Secretary Chase, who was an aspirant for the presidential succession. . .. When the 
fact that Judge Strong had always been a Democrat and without political influence is 
remembered, this tribute was extraordinary, but only just to the high legal attainments, 
judicial fairness, and pure patriotism which characterize the recipient. 

“Judge Black is reported to have said : ‘ During the war everybody knew beforehand 
what views would be expressed by Judge Strong’s associates on the Supreme Bench of 
Pennsylvania in cases involving political questions, but no one undertook to guess what 
bis opinions would be. Two judges were Democrats and two Republicans, but Strong 
on the bench was always a judge, and not a politician.’ During his whole judicial 
career no mental trait has been so prominent as the capacity to weigh, calmly and fairly, 
conflicting interests, and to decide without prejudice or fear. . . . 

“To large professional reading and training, a singularly clear mind, great intel- 
lectual life and power of expression, he has added untiring industry and perseverance. 
He never wrote a slovenly opinion, nor one which did not represent his best thoughts at 
the time. Instead of living in the past, and relying safely on the authority of the masters 
in the law long since departed, he has believed that progress and the genius of the nine- 
teenth century should inspire the lawyer and the judge as well as the scholar and the 
man of science.” 


The Legal Intelligencer, December 24, says that in the Supreme Court of the 
United States, on December 20, at the conclusion of the reading of opinions, Mr. 
Attorney-General Devens presented a series of resolutions adopted by the bar of 


the Supreme Court of the United States with reference to the retirement of Mr. 
Justice Strong, and, among other appropriate remarks, said : — 


“Mr. Justice Strong came upon the bench at a most interesting period in its history. 
Our great civil strife was over. It had left behind, among its legacies, legislation which, 
even if prompted by patriotic motives, was still debated and perhaps debatable, and the 
constitutional amendments intended to embody and to preserve the principles settled by 
it. It was a time to examine carefully compass and chart to determine whether we had 
been anywhere driven from our true course, and to ascertain also the direction and boun- 
daries of the new course upon which we had entered. In these grave inquiries Mr. Jus- 
tice Strong ably bore his full share, and it will be recalled that, among many other 
important cases, he was intrusted by this court with stating the reasons for its judg- 
ments in the ‘ legal tender ’ cases in 1872, the ‘confiscation ’ cases in 1875, those involv- 
ing the removal of criminal causes from the State to the United States courts, and those 
involving the rights of colored men to be jurors.” 


Washington Law Reporter, Dec. 27, 1880. 

Mr. Justice Woods (William B.), of Georgia, who has been recently 
commissioned as an Associate Justice of the Supreme Court of the United States, 
is a native of Newark, Licking County, Ohio. He was born about fifty-five years 
ago. After preparatory studies he entered the Western Reserve College at 
Hudson, Ohio, where he remained three years. After graduating, he entered the 
senior class in Yale College, where he graduated with honor. 

Soon after leaving college he entered the law office of the late Hon. 8. D. 
King, at Newark, Ohio, who was one of the largest practitioners in Central 
Ohio, and after completing his law studies was admitted to the bar, and at once 
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formed a partnership with Mr. King. This partnership continued until the 
breaking out of the war. . . . 

He was prominent locally in Whig politics during the latter years of that 
party, and upon its death became conspicuous as a Democratic leader. He 
resented Licking County two terms in the General Assembly of Ohio, and in 
1858 was made speaker of that body, earning the reputation of being the best 
presiding officer the House of Representatives ever had. 

At the breaking out of the war Judge Woods was chosen lieutenant-colonel 
of the Seventy-sixth Regiment, Ohio Volunteers. . . . He afterward became its 
colonel, and commanded in some of the most important battles of the war. He 
continued in the service until Lee’s surrender, and at the close of the war was 
& major-general of volunteers. 

He has been United States circuit judge for about fourteen years (for the 
fifth cireuit). . . . He resided some time at Montgomery, Alabama, but At- 
lanta, Georgia, is now his home. . . . His wife is a sister of General Willard 
Warner, formerly United States senator from Alabama. He has a son anda 
daughter. 

The Central Law Journal, December 17, says he had served in Alabama at 
the end of the war, and was so much pleased with the South that he began busi- 
ness life again in Alabama. In the year 1863 he was elected State chancellor of 
Alabama for a term of six years. He resigned this office upon receiving the 
appointment of circuit court judge. 

The Albany Law Journal adds, concerning the third volume of Woods's Re- 


ports for the Fifth Circuit, recently issued: ‘‘ The elevation of Judge Woods to 
the Supreme Court of the United States will probably close with this volume 
this valuable series of Federal reports.” 


The Insurance Law Journal, New York, N. Y., December, 1880. 
Replacement Clauses in Insurance Policies is the subject of a note to 
The Bank of N. S. Wales y. The Royal Ins. Co., by the editor, who says: — 


“ Whatever inaccuracies of expression may have been used, the construction usually 
placed by the American courts on the replacement clause is not essentially different 
from that of the English courts. They have regarded it not as a new contract between 
the parties, but simply as a part of the original contract, whose enforcement may be con- 
trolled by principles different from those applicable where a moneyed indemnity is to be 
paid. The prevailing American doctrine on this point is in substantial accord with that 
of Brown v. Royal Ins. Co., 1 Ellis & Ellis, 853, which was a similar case to the present. 
There Lord Campbell said: ‘ The case’stands as if the policy had been simply to rein- 
state the premises in case of fire, because, where a contract provides for an election, the 
party making the election is in the same position as if he had originally contracted to do 
the act which he has elected to do.’” 


The Western Jurist, October, 1880. 


The Individual Liability of Stockholders in Iowa Corporations, III, 
cites American cases. 


Ibid., November, 1880. 


Damages in Tort as affected by Insurance, I, continued (II.) in the 
number for December, discusses English and American cases. 
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The Central Law Journal, St. Louis, Mo., Dec. 17, 1880. 

Estoppel in Attachment Suits, by J. O. Pierce, cites a few American cases 
concerning the question whether an attachment of a debtor’s property will be 
justified by verbal declarations of the debtor to the effect that he has done or is 
about to do an act which is by statute made a ground of attachment. It says: 
“The plaintiff in an attachment suit, where a plea in abatement of the attach- 
ment has been interposed, failing to sustain the allegations of his affidavit, must 
suffer a judgment that his attachment was wrongfully sued out, and will be him- 
self estopped to deny this last-mentioned proposition when sued for damages by 
the attachment defendant. May the latter then mislead his creditor by his dec- 
larations, and disprove afterward the truth of those declarations, in order by 
means thereof to gain to himself a just claim for damages against the cred- 
itor?” and concludes that ‘‘To prevent the plaintiff in any such suit from 
binding his attaching creditor injuriously by the result of an attachment suit 
instituted under such circumstances, manifest justice and the mutuality which 
enters into all estoppels dictate that the attachment defendant shall be himself 
estopped to deny the truth of his own declarations.” 


Ibid., Dec. 24, 1880. 


Judicial Discretion, by C. M. Napton, cites a number of American and 
one or two English cases. 


Ibid., Jan. 7, 1881. 


The Limits to Legislative Power in the Passage of Curative Laws, by 
T. M. Cooley, cites many American cases, and says: — 


“The very object of curative statutes is to make good proceedings in which statutory 
requirements have not been observed ; and it is supposable in almost any case that, by 
reason of the neglect, some other act, which would have been important to the party, 
has not been done. If one curative law may be held good and another not good, the re- 
sult is that the validity of legislation in this class of cases must depend upon the view 
the court may take of its justice. Ifin the opinion of the court it operates unjustly, it 
must be held void ; but if not, it may be upheld. This is not a satisfactory condition 
of the law ; for the theory of our government undoubtedly refers all mere considerations 
of equity in the enactment of laws to the legislature itself, with powers of final de- 
cision. Nevertheless, there are some cases where the course of legislation itself forces 
upon the court the necessity of such a decision. A legislature, for example, passes 
an act for the limitation of actions, and makes it applicable to causes of action al- 
ready existing. It is unquestionable that this may be done, provided a reasonable 
time is allowed in which to bring suit. But what is a reasonable time? The question 
is one of justice and fair dealing ; and the court will sustain one act and declare another 
null, according as it shall think its operation would be just or unjust. And the distine- 
tion between directory and mandatory provisions of a statute rest largely upon the same 
principle. Infinite mischief would be done were the courts to hold that all legislative en- 
actments must be strictly complied with, — elections would fail, and tax proceedings fall 
to the ground, especially all those which are special and exceptional in their nature. 
The courts sustain some, and they refuse to sustain others ; and in many cases they have 
no other guide than their judgment whether the irregularities which have intervened are 
of a nature to operate unjustly upon the rights of parties.” 


Impossibility of Performance as a Defence to Actions ex Contractu, 
by C. G. Tiedeman, cites many English and American cases. 
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Southern Law Review, December—January, 1880-81. 

Modern Legislation touching Marital Property Rights, by Henry 
Hitchcock, compares the common law and the laws of the several States Upon 
the subject of property rights under and as affected by the marriage relation, 


Power of Municipal Corporations to borrow Money, by John F, 
Dillon, Columbia College Law-school, New York, cites many American and 
some English cases. 


Expert Evidence — What it is, by F. J. van Vorhis, cites American and 
English cases. 


A Study in the Law pertaining to Covenants of Warranty, by James 
O. Pierce, cites American and English cases. 


The Albany Law Journal, Dec. 18, 1880. 
Liability of Corporations for Actions involving Malice cites English 
and American cases. 


Ibid., Dec. 25, 1880. 
Reservation of Timber in Deed cites a few American cases. 


Ibid., Jan. 8, 1881. 
When a Stable is a Nuisance cites American cases. 


The Solicitors’ Journal and Reporter, London, Nov. 27, 1880. 

Lord Chief Justice Cockburn.— “The Right Hon. Sir Alexander James Ed- 
mund Cockburn, Baronet, G.C.B., Lord Chief Justice of England, died suddenly at his 
residence, 40 Hertford Street, on the 20th November, at the age of seventy-eight. Sir A. 
Cockburn was the eldest son of Mr. Alexander Cockburn, formerly British Minister in 
Columbia. He was born in 1802, and succeeded to a baronetcy in 1858, on the death of 
his uncle, the Very Reverend Sir William Cockburn, D.D., Dean of York. He was 
formerly fellow of Trinity Hall, Cambridge, where he graduated first class in civil law 
in 1824. He was called to the bar at the Middle Temple in Hilary Term, 1829, when 
he joined the Western Circuit and the Devonshire Sessions. He soon obtained a good 
share of junior business at the assizes and sessions, and he was also employed in 
several election petitions, and published (in conjunction with the late Sir William Rowe) 
a Collection of Reports of Election Cases, He also served as a member of the Municipal 
Election Commission. He obtained a silk gown in 1841, and soon became one of the 
recognized leaders of the Western Circuit. During the ‘railway mania’ of 1844-45 
he made a large sum of money by practising before parliamentary committees. He was 
for some years recorder of Southampton, and in 1847 was elected M.P. for that borough 
in the Liberal interest, and he retained a seat until he became a judge. He steadily sup- 
ported the government of Lord John Russell, and in 1850 he established his reputation 
as a first-class parliamentary speaker by his speech in support of Lord Palmerston’s 
proceedings in the matter of ‘Don Pacifico,’ when the ministry obtained a vote of con- 
fidence by a very narrow majority. A month or two later he was appointed solicitor- 
general, and received the honor of knighthood, and in the following spring he succeeded 
the late Lord Romilly as attorney-general. He retired with his party in February, 1852, 
but in the following December he resumed the office of attorney-general in the ministry of 
the Earl of Aberdeen. He filled the same post under Lord Palmerston, and in November, 
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1856, on the death of Sir John Jervis, he was appointed Lord Chief Justice of the Court of 
Common Pleas, and was sworn in as a member of the Privy Council. He was a bencher 
of the Middle Temple, and was treasurer of the society in 1853, and from 1854 till his 
promotion to the bench he was recorder of the city of Bristol. As a debater he rendered 
valuable support to his party in the House of Commons, especially during the Crimean 
war. Asa finished advocate, Sir A. Cockburn was for many years without a rival, his 
powerful but melodious voice, his dignified and courteous bearing, and his powers of 
humor being always most effective with a jury. He was retained in all the most celebrated 
trials of the day, and among his most successful professional achievements may be men- 
tioned his defence of McNaghten for the murder of Mr. Drummond, his defence of the 
present Cardinal Newman for a libel upon Dr. Achilli, and the case of Swynfen v. Swyn- 
fn. The last great case in which he was engaged was the prosecution of William 
Palmer for murder, when, after a trial extending over many days, his eloquent reply was 
delivered without a single note. In June, 1859, on the formation of Lord Palmerston’s 
second government, Lord Campbell became Lord Chancellor, and Sir A. Cockburn was 
transferred from the presidency of the Court of Common. Pleas to that of the Court ot 
Queen’s Bench, and he retained the latter office until his death. Although less eminent 
asacase lawyer than many of his predecessors and contemporaries, Sir A. Cockburn 
was most successful as a judge at Nisi Prius, owing to his quickness of apprehension 
and the clearness with which he was accustomed to marshal the facts in semming up a 
case to the jury. He presided over many long and intricate trials, both criminal and 
civil, anong which may be mentioned Saurin v. Starr, the prosecution arising out of the 
Clerkenwell explosion in 1867, the Wainwright case, and the Tichborne writ of error. 
His best known judgments were those which dealt with broad legal principles, as in The 
Franconia Case and Campbell vy. Spottiswood (11 W. R. 569, 3 B. & S. 769), where his 
direction at Nisi Prius was accepted by the other judges of the Court of Queen’s Bench, 
and has always been considered as the leading authority as to the law of libel in reference 
tonewspaper articles, Sir A. Cockburn acted at the Geneva Arbitration in 1872 as 
representative of this country under the Alabama Treaty, and it will be remembered 
that he afterwards published an elaborate protest against the indirect claims which had 
been brought before the arbitrators. He was soon afterwards created a Knight Grand 
Cross of the Order of the Bath, and he had more than once declined the offer of a peer- 
age. He was a man of very wide and varied accomplishments. He was a good musician, 
and had devoted much of his leisure to literary pursuits. He was understood to have 
collected some materials for an essay upon the question of the authorship of the Letters 
of Junius, and he had also recently commenced a series of articles in the Nineteenth 
Century upon “‘ The Chase and its History.” Although he was seventy-eight years old, 
his mental powers were unimpaired, but he had for several months suffered from an 
affection of the heart. With the exception of two or three days’ absence, he sat for the 
first fortnight of the present sittings, either in the Queen’s Bench Division or in the Court 
of Appeal. On the 20th November, he presided over the Court for the Consideration of 
Crown Cases Reserved, and appeared to be in his usual health and spirits. He walked 
home, dined at his usual hour, retired to bed, and died suddenly about half-past twelve, 
apparently without any pain.” 

Ibid., Dec. 4, 1880. 

Injurious Trade Circulars.— Under the title ‘‘ A New Jurisdiction ” the 
cases of Thorley’s Cattle Food Co. v. Massam (28 W. R. 966; L. R. 14 Ch. D. 
763) and Thomas v. Williams (28 W. R. 983; L. R. 14 Ch. D. 864) are re- 
ferred to, and the following conclusion is reached : — 


“From these two cases several propositions may be deduced. The first is, that where 
4statement of a public nature is put forth, whether in the shape of a circular, advertise- 
VOL. 11. —N. 8. 10 
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ment, or otherwise, which will naturally tend to do injury to a trader in his business, 
insinuating distrust in the bona fides of his trade or the genuineness of his manufactures 
this injury can be at once arrested by the issue of an injunction restraining the continued 
utterance of such misrepresentations. In the next place, the fact that this statement js 
one which might properly be submitted to the consideration of a jury in an action for 
libel is no bar to the proceeding for an injunction. And, in the third place, the fact that 
the case is one of merely apprehended damage is immaterial. To wait till the damage 
was inflicted, at all events in part, would be to render preventive justice unequal to ity 
task, and if the court sees clearly that a preventive remedy is really needed, it need not 
defer the application of that remedy till the injury has been inflicted, when, in fact, it 
would come too late to effectively exert its protective influence. 

“ As injunctions of this description have been so recently introduced, it may not be out 
of place to notice here that the injunction granted in J. W. Thorley’s Cattle Food Com. 
pany v. Massam was to restrain the defendants ‘from advertising, or representing, or 
suggesting, in their advertisements or circulars, that they were alone possessed of the 
secret mentioned in the pleadings, and from representing or suggesting, or doing any- 
thing calculated to represent or suggest, that the cattle food manufactured and sold by 
the plaintiff company was spurious or not genuine.’ 

‘* Now that it is established that such statements can be restrained by injunction, we 
may fairly anticipate that further applications of the principle will before long be called 
for.” 


Ibid., Dec. 25, 1880. 

Option to Purchase. — “ It is surprising with what readiness lessors assent to the 
insertion in leases of an option to the lessee to purchase the demised premises at a speci- 
fied sum. If they were aware of the results of this apparently innocent clause, it is diffi. 
cult to believe that it would be found in so many leases. No professional adviser of a 
lessor should insert it without warning his client that the effect will be that the property 
to which the option relates will be considered as converted into personalty, but if the 
option should not be exercised before the death of the lessor, the rents of the property 
will go to the heir or devisee until the option is exercised, and on the exercise of the 
option the purchase-money will go as personalty under the lessor’s will. Thus, if the 
lessor has made his will on the assumption that the property leased is real property, his 
arrangements may be altogether upset by the exercise by the lessee of his option to pur- 
chase after the death of the testator. If, on the other hand, the testator has made his 
will on the assumption that the property will be considered as converted, his dispositions 
may be seriously interfered with by the delay of the lessee in exercising his option, and 
may be altogether frustrated if he fails to exercise it. The question of who will get the 
lessor’s property depends upon the caprice of the lessee. It cannot be doubted that the 
operation of the rule of law on this subject is, as Mr. Prideaux has said, ‘inconvenient 
and generally contrary to the lessor’s intention.’ ” 


Concealed Fraud cites several English cases concerning ousting the holders 


of estates after long possession upon the ground of fraud discovered within a rea- 
sonable time. 


The Law Journal, Tondon, Dec. 4, 1880. 

Lord Chief Justice of England. — Lord Coleridge seems to be the first judge 
sworn in as Lord Chief Justice of England. ‘Chief Justice of the Queen’s 
Bench” was the legal title of his predecessors, and the act passed in 1851, re- 
ducing the salary from £10,000 to £8,000 a year, so styles the office. Sir 
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Edward Coke assumed the name of Lord Chief Justice of England amid the 
sneers of Bacon and Ellesmere, and his successors in general followed the ex- 
ample; but it was not until the Judicature Act of 1873 that the more ambitious 
title was fully recognized. So long as there is a Chief Justice of the Common 
Pleas, his brother of the higher court is more appropriately called Chief Justice 
of the Queen’s Bench; but now the Common Pleas and its chief are doomed, 
there is less objection to the title, which, after more than two hundred years’ per- 
sistence, has at length been rightfully won. 


Right Hon. John Duke Coleridge. — Lord Coleridge, the new Lord Chief 
Justice of England, is the eldest son of the Right Hon. Sir John Taylor Cole- 
ridge, who was one of the judges of the Court of Queen’s Bench from 1835 down 
to 1858. He was born in the year 1820, and was educated at Eton, whence he 
was elected, in 1838, to a scholarship at Baliol College, Oxford. He took his 
bachelor’s degree in 1842, and was afterwards elected to a fellowship at Exeter 
College. He was called to the bar at the Middle Temple in Michaelmas Term, 
1846, and went the Western Circuit. In 1855 he was appointed recorder of 
Portsmouth, and in 1861 obtained a silk gown, and was chosen a bencher of the 
Middle Temple. In 1865 he was elected one of the members for the city of 
Exeter, and in the following year resigned his recordership. He was appointed 
solicitor-general on the formation of Mr. Gladstone’s administration in December, 
1868, and succeeded Sir Robert Collier in the attorney-generalship in 1871. In 
November, 1873, he became Lord Chief Justice of the Common Pleas, in place 
of Lord Chief Justice Bovill. (The Solicitors’ Journal, Dec. 4, 1880, says that 
he was shortly afterwards raised to the peerage and sworn a member of the 


Privy Council.) Lord Coleridge married, in 1846, Miss Jane Fortescue Sey- 
mour, the daughter of the Rev. George T. Seymour, of Farrington, in the Isle 
of Wight. 


The Law Journal, December 25, says : — 

“* A Nonconformist ’ thinks it would be ungrateful of his co-religionists to allow Lord 
Coleridge’s recent elevation to pass unnoticed by them. He reminds how, in 1866, soon 
afer Mr. Coleridge’s election for Exeter, the management of the agitation in Parliament 
for the abolition of. university tests was confided to him. Our correspondent enthusi- 
astically refers to the part taken by Mr. Coleridge in the arduous campaign of five years, 
after which the Tests Act, says our correspondent, ‘was abolished, and the gates of the 
universities again flung open wide to Dissenters, after having been closed against them 
for more than two centuries.’ 


The Law Times, London, for Dec. 4, 1880, says that Lord Coleridge took the 
oaths and his seat as Lord Chief Justice of England on Dee. 1, 1880. 


Ibid., Dec. 11, 1880. 

Praudulent Transfers of Shares cites several English cases concerning the 
tights and liabilities of companies and shareholders, when, through the fraudu- 
lent and criminal conduct of some intermediate party, more than one person lays 
claim to the same shares or the same amount of stock in a company, and says: 
“Assuming that negligence does not form an element in the circumstances, and 
having regard to the several decisions on this question during the last twelve 
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years, it seems to be clear, in the first place, that the original proprietor can 
compel the company to reinstate him in their books, and, consequently, that he 
has a right of action against them if they refuse to do so. Secondly, the bona 
fide purchaser from a previous purchaser under a forged transfer, if the company 
have issued a certificate to him, ean maintain an action (for damages) against 
the company on the ground that they are estopped from denying that he isa 
shareholder. . . . The ground upon which a decision adverse to the unfortunate 
first purchaser is based seems to be that the company do not make any repre- 
sentation to him ; his agent, the broker, sends the original and proper certificate, 


to be replaced by a new one, the original certificate being perfectly true and 
containing no false representation.” 


The Law Times, London, Nov. 27, 1880. 
Consolidation of the Common-law Divisions. — A letter upon this 


subject, addressed by the Lord Chancellor (Selborne) to the late Lord Chief 
Justice Cockburn, contains the following. passage : — 


“T hope you will agree with me in thinking that the question of retaining or consoli- 
dating the three ‘ Common-law ’ Divisions (as I may, for convenience, call them) of the 
High Court of Justice ought to be considered by the proper authority before any ap- 
pointment is made to supply the vacancy created by the death of the late Lord Chief 
Baron. A fusion of the offices of these three divisions has already, to a very great ex- 
tent, taken place in the Central Office. Under Order xxxvi. r. 16, the lists of actions 
for trial at the sittings in London and Middlesex must be prepared, and the actions al- 
lotted for trial without reference to the division to which each action is attached. The 
business of the three divisions may be described as generally homogeneous; and every 
judge now may, and does, sit interchangeably in each division. The puisne judges in 
the Exchequer Division appointed since the Judicature Act came into operation are no 
longer called barons. On the whole, it is difficult to perceive what object necessary or 
useful for the administration of justice is any longer facilitated by the continuance of the 
three divisions. I cannot but think that, if they were consolidated into one, under the 
presidency of the Lord Chief Justice of England, there would be a better economy and 
more equal distribution of judicial power, and greater elasticity, as well as regularity, in 
all the arrangements for the transaction of business. 

“ By the Judicature Act of 1873, sect. 32, the Queen may, by Order in Council, upon 
a report or recommendation of a council of judges of the Supreme Court, reduce the num- 
ber of divisions of the High Court, and give any necessary consequent directions for 
that purpose ; and may also provide for the abolition, or vacancy, of the distinction of 
the offices and salaries, &c., of (inter alios) the Chief Justices of the Common Pleas and the 
Chief Baron of the Exchequer from the offices, &c., of the puisne judges. It has occurred 
to me that advantage might be taken of the present vacancy in the office of Chief Baron 
for the following purpose’: (1) To reduce the number of the divisions of the High Court 
of Justice by uniting in a single division (which might, I think, bear the name of the 
Queen’s Bench Division) the three divisions now called respectively the Queen’s Bench 
Division, the Common Pleas Division, and the Exchequer Division ; (2) to abolish the tit- 
ular and other distinctions between the office, now vacant, of Lord Chief Baron and that of 
a puisne judge, so that the present vacancy shall be supplied by the appointment of an ad- 
ditional puisne judge only ; and (3) to provide for the abolition, in like manner, upon the 
next vacancy, of the distinction between the office of Chief Justice of the Common Pleas 
and that of a puisne judge. The new consolidated division would, of course, be under 
the presidency of the Lord Chief Justice of England, and would be capable, under his 
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guthority, of full and complete unity of administration. . . . No change which may be 
recommended can come into operation till thirty days after the commencement of the 
next session of Parliament.” 


Ibid., Dee. 4, 1880. 

Husband and Wife.— Necessaries.— The House of Lords disposed, on 
the 27th ultimo, of two cases of importance. Debenham and Freeman v. Mellor, 
one of these cases, reported in the Court of Appeal (42 L. T. Rep. n. s. 577), 
ean scarcely be said to be of mnuch interest to lawyers, except as setting the seal 
of final authority on what for some time past had scarcely been open to doubt. 
The decision of the majority of the Court of Common Pleas in Jolly v. Rees (15 
(. B.N. Ss. 628; 10 L. T. Rep. nN. 8. 298), though at first questioned, gradually 
became admitted as sound law, and the recent attempt to set aside the doctrine 
which it involves must be regarded rather as a semi-despairing effort on the part 
of tradesmen to escape the necessity for making inquiries (which might often be 
resented) as to a wife’s authority to contract, than to any belief on the part of 
lawyers that such an effort would be successful. We have it now on the highest 
authority that the wife during cohabitation has not as a presumption juris and 
de jure any power to bind the husband even for necessaries ordered by her; that 
the question of authority express or implied is purely one of fact on the cir- 
cumstances of each particular case. The approbation expressed by the Lords of 
the principle involved in Jolly v. Rees carries the doctrine somewhat further than 
the facts in Debenham v. Mellor rendered necessary, inasmuch as in the earlier 
case the jury found that a sufficient allowance to the wife for necessaries had not 
been paid by the husband, whereas in Debenham v. Mellor an ample allowance 
had been made to the wife. 


Right of Indorser to Acceptor’s Securities. — The other case before the 
Lords on the 27th (Duncan, Fox, & Co. v. The North & South Wales Bank) did 
not admit of so easy determination. As before the Appeal Court, constituted by 
the Master of the Rolls and Lords Justices James and Bramwell, the case will 
be found reported in 40 L. T. Rep. n. 8. 371. Their judgment, reversing that 
of Vice-Chancellor Little, of the County Palatine Court of Laneaster, did not 
commend itself to Lords Selborne, Blackburn, and Watson, by whom the case 
was heard in July last. For the precise facts we must refer our readers to the 
report of the case. The effect of the decision in the Court of Appeal was to 
deny to an indorser of a bill who, on the insolvency of the acceptors, was resorted 
to by the holders, the rights of a surety to securities in the hands of the holders. 
The Court of Appeal thought that embarrassment would ensue in mercantile 
cases by acceding to the contention of the indorser, and “that the equities of 
principal and surety cannot arise accidentally and promiscuously from the position 
of names on the face or the back of a bill of exchange which a man hands to his 
banker or to a merchant in the ordinary course of business.” The House of 
Lords (The Law Journal, London, Notes of Cases, vol. xv. p. 133; The Weekly 
Notes, London, Dec. 4, 1880), however, was of a contrary opinion, Lord Sel- 
borne thinking that, according to all the authorities, the equity between the in- 
dorsee and acceptor is the same as that between a surety and principal debtor 
when the creditor is not a party to the contract of suretyship. The Lord Chan- 
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cellor thought also that such an equity need not interfere with the general oper- 
ation of such a general covering security as was given by one of the members of 
the accepting firm, and on its behalf, in that case, to the bank, who were the 
holders of the bill; that such an equity “would not incapacitate bankers who 
may hold such bills accepted by a customer and indorsed by a third party from 
carrying on their dealings with that customer by varying their securities received 
from him according to the ordinary course of those dealings as long as he re. 
mains solvent, . . . but that it was an equity which . . . does certainly attach 
when the bills are overdue and dishonored, and the securities are found together 
in the hands of the secured creditor at the time when he requires payment from 
the indorser, when the creditor has no other transactions with the customer and 
no claim upon the securities except for the bills themselves, and when the com- 
petition is between the acceptor and indorser only.” Lord Selborne then dis- 
posed of a more technical objection, which was deemed valid in the Court of 
Appeal; viz., that the security was given by one only of the partners in the ac- 
ceptor’s firm, — a circumstance which Lord Selborne and the other Lords consider- 
ing to be quite immaterial, they reversed the decree appealed from and restored that 
of the Vice-Chancellor of the Duchy of Lancaster. We think the decision will 
be accepted, not merely as an authoritative decision, but one that is perfectly 
sound in principle. So far as it reflects on the Court of Appeal, it suggests that 
the ablest judges and the strongest courts are not infallible. 

For an article by Joseph Willard, of Boston, Mass., entitled ‘‘ Right of a 
Creditor to his Sureties’ Securities,” see The American Law Review, December, 
1880. 


Ibid., Dec. 11, 1880. 
Specific Performance not allowed on Beneficial Contract in Breach 
of Trust. — A paragraph says: — 


“ Notwithstanding the provisions of modern enactments, simplifying the powers of 
sale possessed by trustees and others, and giving protection to purchasers from them, it 
is still necessary to exercise considerable caution in accepting a title from persons stand- 
ing in a fiduciary position. A good illustration of the danger which may exist in such 
cases is afforded by the case of The Oceanic Steam Navigation Company v. Sutherberry, 
decided by the Court of Appeal, on appeal from the Vice-Chancellor of the County 
Palatine of Lancaster. In January, 1873, the defendant, as administrator of his father, 
granted an under-lease to the plaintiffs of some property in Liverpool. The under-lease 
contained a clause giving the company an option of purchasing at a fixed sum the resi- 
due of the original term, exercisable before the Ist December, 1879. Thereupon the 
plaintiffs entered into possession, spent a large sum of money in the erection of buildings, 
and eventually gave notice of their desire to exercise the option of purchase. Difficulties 
arose in completing the purchase, and the company brought the action for specific per- 
turmance. The Court of Appeal, affirming the Vice-Chancellor’s judgment in favor of 
the defendant, refused to order specific performance, upon the ground that (1) an admin- 
istrator is considered in equity as a trustee, and his primary duty is to sell the estate: 
within a reasonable time at the best obtainable price ; (2) an agreement to sell seven 
years hence at a fixed price, notwithstanding any alteration in the real value of the prop- 
erty, amounts to a breach of trust ; (3) specific performance of such agreement will not 
be decreed, although it ultimately prove beneficial to the estate. The decision is clearly 
sound, being founded upon elementary and long-settled principles of equity.” 
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The Journal of Jurisprudence and Scottish Law Magazine, Edinburgh, De- 
cember, 1880. 

Accident Insurance, pp. 645-659, discussing many English and American 
cases, Says: — 

“ Whatever risks may be held by the courts to be covered by, or to be excepted from, 
the terms of a policy, the policy ought to cover the case of death or disability which would 
not have happened but for the accident. It does not matter whether the accident was the 
proximate cause, and some disease — epilepsy, for example — was the original cause, and 
Jed to the accident, or whether the accident was the primary cause, and some superven- 
ing disease was the proximate cause of death, the policy ought to cover the case. That 
is the real intent and object of such insurances, and it is on the faith of such cases being 
covered by the policy that people insure. It is intolerable, as happened in a case 
we shall have occasion to notice, that, when a man gets a cut and death ensues from 
erysipelas resulting directly and solely from the cut, the insurance company should be 
found not liable because of some exception introduced into the policy so obscurely 
worded as to be barely intelligible to skilled lawyers, and which certainly failed to con- 
vey to an ordinary person insuring the meaning which the court afterwards put upon it, 
These exceptions which insidiously nibble at and fritter away the protection which the 
person insuring supposed himself to be obtaining are unfair. The tendency has been to 
amplify these exceptions.” 


The author refers to an article with the same title in The American Law Re- 
view, vol. vii. pp. 585-607, July, 1873, which attempted to collect the cases up 
to that date. 


The Canadian Law Times, Toronto, Vol. I., No. 1, January, 1831. 
Does a Power to sell imply a Power to mortgage ? is the first instal- 
ment of an article citing English cases. 


The Canada Law Journal, Toronto, December, 1880. 

Liabilities of Assurance Company when Life Policy is assigned cites 
a few English cases concerning the company’s right to require a discharge by 
the personal representations of the deceased, and its liability for interest. 


The Legal News, Moutreal, Dee. 11, 1880. 

Appeal from Supreme Court.— The Privy Council, it is stated, has 
granted permission to appeal to England from the judgment of the Supreme 
Court of Canada in Parsons v. The Queen Insurance Co., and other cases (p. 326 
of vol. iii. of The Legal News). We have not yet seen any report of the grounds 
on which leave to appeal has been granted, but it may be remarked that their 
Lordships, in allowing the application, are not acting inconsistently in any respect 
with the principles already laid down by them. So long ago as 1877, in the case 
of Johnston v. Minister and Trustees of St. Andrew's Church, the Privy Council, 
after citing the forty-seventh section of the Supreme Court act, 38 Vict. ¢. 11, 
which takes away the right of appeal, remarked: ‘‘ Their Lordships have no 
doubt whatever that assuming, as the petitioners do assume, that their power of 
appeal as a matter of right is not continued, still that her Majesty’s prerogative to 
allow an appeal, if so advised to do, is left untouched and preserved by this see- 
tion. Therefore their Lordships would have no hesitation in a proper case in ad- 
Vising her Majesty to allow an appeal upon a judgment of this court.” (See 1 


per- 

rs of 

‘the 

rom 

ived 

ach 

ther 

rom 

and 7 

t of 

ae- 

ler- 

hat 

will 

otly 

hat | 

it 

nd- 

ach 

TY, 

nty 

er, 

Ase 

esi 

the ; 

gs, 

ies 

er: 

of 

in- 

ate: 

en 

10t 4 

‘ly 


142 REVIEW OF THE MONTH. 


Legal News, 13.) This was expressly affirmed in the case of Cushing and Dupuy 
(pp. 171-175 of the current volume of the Legal News), in which an appeal to 
England was allowed in an insolvent case, although the right of appeal in such 
cases is taken away by the Canadian statute. 


MASSACHUSETTS. 


The resignation of Mr. Justice Ames, of the Supreme Judicial Court, to take 
effect on January 15, was made known soon after the year opened. A public career 
of many years is thus closed ; it has been marked by eminent judicial qualities, 
exercised with a modest dignity that was worthy of the station. Of all those 
now living, whether suitors, or jurymen, or members of the bar, or associates on 
the bench, who have come into relations with Mr. Justice Ames during the al- 
most twenty-two years of his judicial term, probably there is not one who does 
not hear this intelligence with regret. .It will be long, we trust, before the 
proper occasion comes for summing up the virtues and the gifts that have marked 
the life of a magistrate so beloved. 

Hon. Walbridge A. Field, of Boston, has been appointed one of the Associ- 
ate Justices of the Supreme Judicial Court of Massachusetts, and the appoint- 
ment has been confirmed. Mr. Field is known not only to Massachusetts, but 
to the country, and his appointment is widely’ weleomed. The following facts 
are taken from the Boston Daily Advertiser, Jan. 15, 1881 :— 


“Mr. Field has filled many places of important service and responsibility in a manner 
which gives great promise of usefulness in his new position. He is the son of Abner and 
Louisa (Gardner) Field, and was born in Springfield, Vt., April 26, 1833. He received 
his academic education at Kimball Union Academy at Meriden, N. H., and graduated at 
Dartmouth College in 1855, the leading scholar in his class. . . . Immediately after 
graduating he became tutor at Dartmouth, and in 1856 he went to the law school and 
began to read law in the office of the Hon. Harvey Jewell in this city. While he was 
studyiug law, a second offer came to him from Dartmouth, and he went back to become 
professor of mathematics. He filled this place during 1858 and 1859, as long as he wished 
to hold it, and then came back to Boston for the study of law. Immediately after, in 
1859, he was admitted to the bar, and became the partner of Mr. Jewell. While in the 
practice he was selected by the Hon. Richard H. Dana, then district attorney of the 
United States, as his assistant, and remained with him during his whole term. During 
his stay in the office he was invited to the professorship of Latin in the University of St. 
Louis, but declined the offer. Judge E. R. Hoar, upon his appointment to be attorney- 
general of the United States, invited Mr. Field to be his assistant. The offer was ac- 
cepted, and Mr. Field remained in Washington during the whole of Judge Hoar’s term. 
. . . After the expiration of his term in Washington, Mr. Field returned to his old place 
in Boston, in August, 1870. He was married in that year to Miss Ellen Eliza MeLoon, 
of Rockland, Me., who died in April, 1877. He was elected to Congress in 1876, re- 
ceived the certificate of election, and occupied his seat till it was given to Mr. Dean by & 
Democratic Congress, March 28, 1877... . At the next congressional electivun Mr. 
Field was returned. Last fall he declined to be a candidate again, although strongly 
urged to do so. His course in Congress has been particularly satisfactory to his district. 
His independence of mind and freedom from political entanglements have given more 


than ordinary confidence in his action. He is a member of the committee on elections, 
and the leading one of the Republican minority.” 


i 
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NOTES OF CASES. 


UNITED STATES SUPREME COURT. 


Corporation.— Sale for less than Value.—Subsequent Creditors. — 
(Head-note.) — A sale made by a corporation, during solvency, even though made to the 
use and benefit of members of the corporation for valuable consideration, cannot be set 
aside at the instance of the corporation for the purpose of rendering the property liable 
to sale under execution against the insolvent corporation. 

If a party, solvent at the date of the transaction, without intent to defraud creditors, 
sell property for less than its value, subsequent creditors cannot question the transaction. 
They gave credit to the debtor in his status after the conveyance or sale had been per- 
fected. 

A subsequent creditor’s rights rest on the same ground as those of a subsequent pur- 
chaser in a transaction in which the debtor’s property was obtained trom him by fraud, 
in which he acquiesced and has manifested no desire to disturb. 

The mere right of purchase gives no man the right to legal remedies. 

A corporation is a distinct entity, and, so long as it acts within its charter, holds prop- 
erty as absolutely as does an individual. Its estate, interest, and property are the same ; 
its funds in the event of its bankruptcy become trust funds, the same as the funds of an 
individual. Graham etal.v. The La Crosse § Milwaukee R. R. Co. et al. October Term, 
1880. Opinion in Washington Law Reporter, Washington, D. C., Dec. 27, 1880. 


Patent for United States Land.—Title by Record.—Mandamus.— 
(Head-note.) — The Supreme Court of the District of Columbia is authorized to issue the 
writ of mandamus as an original process in cases where, by the principles of the common 
law, the party is entitled to it. 

When a patent to a citizen for a part of the public lands has been regularly signed 
by the President, and sealed with the seal of the government, countersigued by the recorder, 
and duly recorded, the right to its possession by the grantee is perfect, and a writ of 
mandamus will lie to the officer in whose possession it is, to compel its delivery. 

In the progress of the proceedings to acquire, under the laws of the United States, a 
title to the public lands, there must, in all cases where the claimant is successful, come a 
period when the power of the executive officers, who constitute the Land Department, 
over those proceedings ceases. That period is precisely when the last official act has 
been performed which is necessary to transfer the title from the government to the 
citizen. 

Title by patent from the United States is title by record, and delivery of the instru- 
ment to the grantee is not essential to pass the title, as in conveyances by private per- 
sons. 

Therefore, when the officers whose action is rendered by the laws necessary to vest 
the title in the claimant have decided in his favor, and the patent has been duly signed, 
sealed, countersigned, and recorded, the title of the land has passed to the grantee, and 
there remains nothing more to be done by the land-office but the ministerial duty of de- 
livering the instrument, which can be enforced by mandamus. 

An acceptance of the grant will, in such case, be presumed from the efforts of the 
grantee to secure the favorable action of the department, and especially from the demand 
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for possession of the patent. The United States, ex rel. Thomas McBride v. Carl 


Secretary of the Department of the Interior. October Term, 1880. Opinion in Washington 
Law Reporter, Washington, D. C., Dec. 20, 1880. 


UNITED STATES CIRCUIT AND DISTRICT COURTS. 


COLORADO. 


Riparian Rights. — Diversion of Watercourse. — Equity. — ( Head-note.) — 
The remedy for the violation of riparian rights is by action at law ; and while equity may 
take cognizance of the violation of these rights when conceded and established, it will not 
aid one who, out of mere captiousness, refuses to use water after it has been diverted 
from the stream by another, if he may so use it with substantially the same results as if 
obtained by continuous flow from the stream through his own race. Mason v. Cotton, 


Circuit Court, Nov. 17, 1880.— The Colorado Law Reporter, Denver, Col., December, 
1880. 


NEW YORK. 


Patent. — Superior and Inferior Device. — Function. — (Head-note.) — 
Every claim of a patent has reference to the descriptive part of the specification, and 
must be construed as if the words “ substantially as specified ” formed part of said claim. 

So where the specification speaks of a part or feature of the patented device as being 
“an important featare of the invention,” and makes it a part of the claim, the omission 
of such feature from defendant’s device saves him from infringing the patent. 

Where a prior device accomplished the same thing, but not so perfectly as the pat- 
ented device, the claim to the latter must be limited to its precise construction whereby 
it accomplishes the result more perfectly, and will not include other means of doing it. 

A function cannot be claimed. The claim must be either to the physical structure, 
the combination of devices, or the method of operation. 

The Codd bottle-stopper, consisting of a glass marble inside of a bottle, seating against 
a rubber seatin the mouth of the bottle by the pressure of gases from within, is not an in- 
fringement of the Albertson patents for a gravitating stopper, consisting of a stem with 
a rubber valve or skirt around it, which seats on the interior of the neck of the bottle. 
Matthews v. Schoneberger et al. Circuit Court, Southern District of New York. Opin- 
ion (filed October 27) in Pittsburg Legal Journal, Pittsburg, Pa., Dec. 15, 1880. 


Constitutional Law.— State Tax — National Bank. — (Head-note.)—A 
State statute, independent of and designed as a substitute for all other provisions for 
taxation, which permits any debtor, assessed upon personal property, to deduct the 
amount of his debts from the valuation of all his personal property, including money 
capital, except bank shares, is wholly unconstitutional and invalid as to national bank 
shares, and affords no authority for making any assessment upon such shares; and an 
injunction to restrain the enforcement of such tax will issue at the suit of a bank the 
shares of whose capital are thus illegally assessed against the shareholders. National 
Exchange Bank y. Hills. Circuit Court, Northern District of New York. Opinion 
(November) in Zhe Legal Intelligencer, Philadelphia, Pa., Dec. 24, 1880. 


OREGON. 

Care of Sick and Injured Seamen.— Fellow-servant. — Damages. — De- 
viation. — (Head-note.) — A searaan injured in the service of a vessel without his fault 
is entitled to be taken care of at the expense of the vessel until the end of the voyage, 
and longer if necessary to effect a cure, so far as the same can be done by the use of the 
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ordinary medical means; and the fault which will exempt a vessel from such liability is 
pot mere ordinary negligence consistent with good faith, but some positively vicious con- 
duct, such as gross negligence or wilful disobedience of orders. Semble, that the mate is 
not the fellow-servant of a sailor so as to exempt the master from liability for an injury 
caused to the laiter by the negligence of the former. 

Damages should be allowed for neglecting to send an injured seaman to the marine 
hospital at Portland at the expense of the ship for twelve days after her arrival in the 
Columbia River. 

Although the law will, as between the insurer and insured, excuse a departure from 
motives of humanity, a master is not correspondingly bound to make such departure, 
even to save the life of one of the crew; but the time and risk likely to be consumed and 
incurred in such departure, as compared with that incident to the direct voyage, are to 
be considered, and have a controlling influence in the matter. Peterson v. The Chandos. 
District Court, Nov. 9, 1880. The Pacific Coast Law Journal, San Francisco, Cal., Dee. 
18, 1880. 


PENNSYLVANIA. 


Admiralty. — Attachment. — Actual Seizure. — (Head-note.) —In a suit in 
rem in admiralty against a vessel, an actual seizure is necessary to confer upon the court 
jurisdiction over the vessel. 

To process issued in a suit in rem in admiralty the marshal made return, ‘ Nov. 
3, 1875, attached the steam-tug Anna P. Dorr, her tackle, &c., by serving a copy of 
this writ personally on John Carse, part owner of same, and by serving, Nov. 5, 
1875, a copy of this writ at residence of Capt. E. F. Christian, on wife.” eld, that the 
return did not import a seizure of the tug. Brennan v. The Steam-tug Anna P. Dorr. 
District Court, Western District of Pennsylvania. Opinion (November 17) in The 
Legal Intelligencer, Philadelphia, Pa., Dec. 17, 1880. 


STATE COURTS. 
CALIFORNIA. 


Statute of Limitations. —New Promise.— The writing necessary to take 
case out of the operation of the Statute of Limitations must contain an express promise, 
or an acknowledgment of the debt as an existing debt, from which a present promise 
may be inferred. 

Where B., a mortgagor, made a subsequent agreement of conveyance of the property 
to R., a third party, in which the following clause occurred: “ The party of the second 
part (R.) assumes a mortgage now on said property held by Phillip Biddel, principal 
and interest amounting to $5,000,” — Held, that this was not sufficient as a new promise 
on the part of B. to take the case out of the operation of the Statute of Limitations. 
Biddel vy. Brizzolara. Supreme Court, Dec. 6, 1880.— The Pacific Coast Law Journal, 
San Francisco, Cal., Dec. 25, 1880. 


Mortgage of Wife’s Estate for Husband’s Debt.— Husband as Purchaser 
at Foreclosure. — Trust.— ( Head-note.) —Where a wife mortgages her separate estate 
to secure the payment of her husband’s debt, she is, as between herself and her husband, 
asurety only. If he purchase the property at a foreclosure sale under the mortgage, he 
is but paying his own debt, and will take the title as trustee for his wife. And a pur- 
chaser from him is bound to take notice of the trust, it appearing upon record that the 
property was the separate estate of the wife. Hassey v. Wilke. Supreme Court. — The 
American Law Record, Cincinnati, Ohio, December, 1880. 
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Measure of Damages. — The plaintiff, being the owner of a tract of land, granted 
to the defendant a right of way over it for its railroad, the latter covenanting to build 
for the plaintiff a certain wagon-road in lieu of one destroyed by the railroad, and also 
to fence both sides of the way; and afterwards to maintain the fence. The defendant 
failed to constract the road or to build the fence. Action for breach of the covenant, 
Held, that the plaiutitf should be permitted to prove and recover the estimated cost of 
constructing the road and building the fence. Zaylor v. North Pacific Coast R. R. Co. 
Supreme Court. Filed Dec. 8, 1880.— San Francisco Evening Bulletin, Dec. 14, 1880. 


CONNECTICUT. 


Landlord and Tenant.— Attornment.— Constructive Ouster.— Waiver 
of Breach.— Demand. — Covenant of Ancestor. — (//ead-note.) —To make an 
attornment legal, it should appear that the person to whom the possession is yielded has 
title paramount coupled with a present right of entry, and there must be an actual entry, 
To justify an attornment it is not necessary that there should be an actual eviction of 
the tenant under legal process ; a constructive ouster is sufficient. The mere demand for 
rent accruing subsequent to the forfeiture of a lease by a breach of covenants therein, 
with knowledge of the facts which constitute the forfeiture, is a waiver of the forfeiture. 
Where the landlord elects to avoid a lease on the ground of forfeiture for non-payment 
of rent, it is necessary that he shall demand the rent wheu it is due, on the premises, aud 
at a convenient time before sunset, and upon neglect to pay the rent, to re-enter, or in 
some manner assert the forfeiture. A child is not liable upon the covenants of his 
father ; nor is the bare possession of premises affected by covenants sufficient to cast any 
liability upon the possessor. Camp vy. Scott. Supreme Court of Errors. Decided Octo- 
ber, 1880. Opinion in The Reporter, Boston, Mass., Dec. 8, 1880. 


Slander. — Pleading with Malice as Evidence of it. — ( Head-note.) — Where 
a defendant maliciously, and for the purpose of spreading and perpetuating the slander, 
pleads the truth of the words in justification and fails to prove it, it may be regarded as 
evidence of malice in the original speaking of the words, and may thus tend indirectly to 
increase the damages, but it is not of itself a cause for which damages may be directly 
assessed. Ward v. Dick. Supreme Court of Errors. Opinion in The Reporter, Boston, 
Mass., Dec. 15, 1880. 


IOWA. 


Promissory Note.— Paid by Deposit. — Failure of Bank. — ( Head-note.) — 
Where a promissory note is payable at a particular bank, a deposit by the maker with 
such bank of the amount necessary for its payment, and leaving the same there for that 
purpose, will operate to discharge him from further liability thereon, though the bank 
afterwards fail, and the money never reaches the owner of the note. Lazier v. Horan. 
Supreme Court. Filed Dec. 9, 1880.— Zhe Northwestern Reporter, St. Paul, Minn., 
Dec. 25, 1880. 


Mortgage. — Wrong Description. — Second Mortgage. — Consideration. 
— (Head-note.) — A mortgage misdescribed the property intended to be covered by it. 
Subsequently, and before any proceedings for its reformation, another mortgage was 
given thereon to a third person, having no knowledge of the prior mortgage, the con- 
sideration being an antecedent debt, and the extension of time for one day as to accrued 
interest. Held, the extension was sufficient to support the contract, and the second 
mortgage, being duly recorded, was paramount. Sullivan Savings Institution v. Young. 
Supreme Court. Filed Dec. 11, 1880.— The Northwestern Reporter, St. Paul, Minn.. 
Dec: 25, 1880. 
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Debtor as Agent of Creditor.— Chattel Mortgage. — Delivery. — A cred- 
itor may authorize the debtor to act as his agent in selecting property to be included in 
achattel mortgage, to be given by such debtor; and where he has done so, and by agree- 
ment of the parties the debtor is to have such mortgage recorded, the delivery to the 
recorder is a valid delivery. Ererett v. Whitney. Supreme Court. Filed Dec. 11, 1880. 
— The Northwestern Reporter, St. Paul, Minn., Dec. 25, 1880. 


Contract in Restraint of Trade.— Sale of Medical Practice. — Certain 
contract of sale of medical practice, and agreement not to resettle in the town, construed, 
and held not to prevent the covenantor from practising there while located in another 
town. Haldeman vy. Simonton. Supreme Court. Filed Dec. 11, 1880.— The North- 
w-stern Reporter, St. Paul, Minn., Dec. 25, 1880. 


Negligence. — Contributory Negligence. — ( Head-note.) — Plaintiff, a brake- 
man, on attempting to get down at the end of a car, was, through the negligence of those 
in charge of the train, thrown off and injured. //e/d, that if plaintiff was negligent, 
his negligence would not exclude defendant from liability if those having control of the 
train knew of his negligence, and took no means to secure his safety. McKean v. B., 
C.R.& N. Ry. Co. Supreme Court. Filed Dec. 13, 1880.— The Northwestern Re- 
porter, St. Paul, Minn., Dec. 25, 1880. 


KANSAS. 


Contract.— Debtor and Creditor. — Right of Third Party. — Garnishment. 
—(Head-note.) — M., as cashier of a bank, held a certain promissory note against C., 
and C., to secure the payment of the debt, executed to M. a chattel mortgage on some 
cattle, and filed the mortgage with the register of deeds, and notified M. thereof, who 
was satisfied therewith. The mortgage was irregular, and possibly, if considered alone, 
might be held to be void, but, considering it along with all the other facts of the case, 
it could hardly be considered void. Some time after its execution, C. sold the cattle to 
W., and W. agreed to pay the debt for which said note and mortgage were given, and 
thereby to remove the mortgage lien from the cattle. W., intending to pay said debt 
and to extinguish said lien, went to M’s. bank, taking sufficient money for that purpose, 
and called for the note and mortgage. M. not being in, S., the assistant cashier of the 
bank, who had sufficient authority therefor, presented the note, and agreed to receive the 
money due thereon, but, not having the mortgage, W. went out of the bank to hunt for 
the mortgage, and while gone, and within a few minutes after leaving the bank, was 
garnisheed, at the instance of H., a creditor of C., who had previously had notice of said 
mortgage and of the arrangement between C. and W. Held, that, under the circum- 
stances of this case, M. became entitled to receive said fund in the hands of W.; that W. 
became the principal debtor to M., with C. only as a surety ; and that the said fund was 
not subject to garnishment at the time the garnishee process was served on W. JM. 
Center, H. Center, and J. Hodges v. McQuesten. Supreme Court. Opinion filed 
December, 1880, Head-note in The Commonwealth, Topeka, Kan., Dec. 16, 1880. 


Criminal Law. — Information.— Description of Property.— (/ead-note.) — 
The defendant was charged by information with stealing “national bank currency and 
United States treasury notes of the amount and value of one hundred and sixty four 
dollars.” Held, that the information cannot, on a motion in arrest of judgment, be held 
to be insufficient on the ground of a supposed insufficiency in the description of the prop- 
erty stolen. 

On the trial} on such an information, the court instructed the jury that they might 
find the defendant guilty if they found that he stole “ national bank currency and United 
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States treasury notes, or either ;” and the jury found “ the defendant guilty as charged in 
the information,” and found and assessed “ the value of the property stolen at the sum 
of one hundred and sixty-four dollars.” Held, that the court did not commit any ma. 
terial error in giving said instruction. State of Kansas v. Frank Henry. Supreme 


Court. Opinion filed December, 1880. Head-note in The Commonwealth, Topeka, Kan, 
Dec. 16, 1880. 


KENTUCKY. 


Attachment. — Fraudulently enticing Defendant into Another State,— 
A. recovered judgment against B. in a Kentucky court. B. was a housekeeper with q 
family, and owned a pair of horses and a wagon, which were exempt from execution by 
the laws of Kentucky. A. assigned the debt to C., who lived in Tennessee. B. hauled 
wood from Clarksville, Tenn., to Hopkinsville, Ky., and while in Tennessee his horses and 
wagon were seized and sold under attachment at the suit of C. On return of B. to 
Kentucky he commenced suit against A. It appeared that A. remained the beneficial 
owner of the debt, and had induced B. to go to Tennessee by representing that hauling 
wood as above would be profitable ; which representation, while true, Was not made in 
good faith to benefit B., but for the purpose of getting him within reach of process of the 
courts of Tennessee. Held, that the representation was fraudulent, and that B. was en- 
titled to recover damages from A. Wood v. Wood. Court of Appeals. — The American 
Law Record, Cincinnati, Ohio, December, 1880. 


MAINE. 


Subsequent superseding Prior Statute.— Assignment Law. — Insolvent 
Law. — Bill in equity alleging that the copartnership formerly existing between A. and 
B. was dissolved under an agreement by which B. received all the partnership assets and 
agreed to assume all the firm liabilities; that thereupon B. made an assignment under 
the law found in Rev. Sts. ch. 70, for the benefit of his creditors, to the defendants, and 
under this assignment the defendants obtained possession of the partnership assets, which 
is the property claimed by the plaintiff in the bill. The bill further sets forth that A. 
filed in the insolvency court his petition that the partnership previously existing be- 
tween himself and B. might be declared insolvent, and the plaintiff was thereupon chosen 
and qualified as assignee, and received an assignment from the court of the assets of the 
firm of A.&B. The defendants claim by a prior assignment under Rev. Sts. ch. 70; the 
plaintiff, by a subsequent one under the insolvent law of 1878. It was held that the assign- 
ment law, so far as it relates to insolvent persons, must be considered as repealed by the 
act of 1878, although nothing is expressed in the act of 1878 which in terms repeals the 
prior act relating to assignments, on the principle that when a later statute covers 
the whole subject-matter of a former one, especially when additional remedies or penal- 
ties are added, and when the later one is inconsistent with or repuguant to the former, 
the latter act must be considered as declarative of the will of the legislature. Charles H. 
Smith v. John M. Sullivan. Supreme Judicial Court. Decided Dec. 30,1880. Opinion 
in The Portland Press, Portland, Me., Dec. 31, 1880. 


MASSACHUSETTS. 


Attachment. — Trustee Process.— Oral Evidence of Hour of Service.— 
Where service was made on A. B. as trustee, by giving him in hand a copy of the writ 
while temporarily in Boston on the afternoon of November 19, and on the morning of 
that day he was also summoned as trustee by a different plaintiff at his home in New 
Hampshire, it was held that he should be discharged in the Boston suit, the court being 
of the opinion that, as a general rule, when it is necessary for the furtherance of justice 
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to determine the exact time of an attachment, the hour at which it was made, if not 
stated in the officer’s return, may be proved by other evidence. Garity v. Gigie & Hunt, 
trustees. Supreme Judicial Court. Rescript filed Jan. 7, 1881.— The Boston Daily 
Advertiser, Boston, Mass., Jan. 8, 1881. 


Adultery. — Evidence of Character. — The defendant, being indicted for adul- 
tery, offered evidence to show that the general character of the alleged adulteress for 
chastity was good. Held, that the woman’s character is so connected with and so con- 
tributing to her identity, that it becomes as really one of the necessary surrounding cir- 
cumstances as any fact in the case. At any time upon a charge of adultery, the 
government, after showing the defendant’s presence under suspicious circumstances with 
a female, may show that the female is a prostitute; and it would seem to be reversing 
the humane maxim of the law to permit the government to prove as an independent fact 
the bad character of a woman in support of an issue, and to deny to the defendant the 
right to introduce evidence upon the same subject upon the same issue. Commonwealth 
y. Lewis J. Gray. Supreme Judicial Court. Decided November, 1880. Opinion in 
The Massachusetts Law Reporter, Boston, Mass., Dec. 29, 1880. 


Indictment. — Obtaining Money by False Pretences.— Descriptive Al- 
legation. — Variance. — “ An indictment for obtaining money by false pretences must 
set out the offence in such terms as will give the defendant notice of the specific criminal 
act with which he is charged. If more is alleged than necessary, yet, if it be descriptive 
of the offence, it must be proved. It is here alleged that, by means of the false pretences 
used, a loan from the bank was made to the defendants jointly. This is an allegation 
essentially descriptive of the offence as charged. It fixes the identity of that act; and 
the fact that the loan was made as alleged must be proved as matter of substance.” 

The evidence at the trial tended to prove a loan to the female defendant only, which 
would be a fatal variance between proof and allegation, if the money was so lent. Co rt, 
J., in Commonwealth v. Isaac Pierce and Maria Harris. Supreme Judicial Court. De- 
cided November, 1880. Opinion in The Massachusetts Law Reporter, Boston, Mass., 
Dec. 22, 1880. 


NEW HAMPSHIRE. 


Attorney's Liability. — Unauthorized Appearance. — The remedy of a party 
against whom a judgment has been recovered without notice, upon the unauthorized ap- 
pearance in his behalf of a regular attorney, of pecuniary responsibility, is by proceeding 
against the attorney for redress for any damages he may have suffered ; and equity will 
not restrain the enforcement of such judgment by injunction. Everett v. Warner Bank 
Supreme Court. Decided October, 1880. To appear in 58 N. H. 


Promissory Note.— Bona fide Purchaser. — Fraudulent Representa- 
tions. — Consideration. — ( Head-note.) — In an action on a mortgage by an assignee, 
who received it with the note secured by it, for value, before due, as collateral security, 
in good faith, and without notice of defect or defence, the mortgagor cannot make the de- 
fence of want of consideration, or that the note and mortgage were obtained from him 
by fraudulent representations. Paige vy. Chapman. Supreme Court. Decided October, 
1880. To appear in 58 N. H. 


Indictment. — Burglary and Larceny. — Variance. — An indictment for 
burglary and the larceny of certain articles “of the goods and chattels of A. and B.,” is 
not sustained if the articles, all in the possession of A., belonged some to A. and some 
to B. State v. Ellison. Supreme Court. Decided October, 1880. To appear in 58 
N. H. 
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NEW YORK. 


Trade-mark. — ( /Tead-note.) —The word “ Pride,” as applied to cigars, is an arbi. 
trary word, not descriptive of the article, and one which can be lawfully appropriated ag 
a trade-mark. 

Where a trade-mark consists of a word, it may be used by the manufacturer who has 
appropriated it in any style of print or in any form of label, and its use by another in 
any form is unlawful. 

An actnal intent to defraud is not necessary to be shown to entitle a party to restrain 
others from unlawfully using his trade-mark. Hier et al. v. Abrahams et al. Court of 


Appeals, Decided Nov. 16, 1880. Opinion in New York Weekly Digest, New York, 
N. Y., Dec. 24, 1880. 


Contract. — Practice. — (//ead-note.) — Where a contract is capable of a construe. 
tion which would make it consistent with the law and valid, it cannot be considered ag 
illegal. 

In an action on a contract for procuring advertisements, the defence was that the con- 
tract was for advertising a Virginia lottery in newspapers in this State and elsewhere. 
A written statement containing the names of newspapers published in this State and 
also of those published in other States, which also stated that in all of them the adver- 
tisement was published, was introduced in evidence. It was proved that the bills for ad- 
vertising were less than what was originally charged for the entire list, and no evidence 
was given of a publication in this State. //c/d, that it was a question of fact for the jury 
whether the contract embraced any newspaper published in this State, and that a con- 
tract to advertise in other States was not void in this State. 

Where parties, by a motion for nonsuit or by resting their defence on certain proposi- 
tions of law, have waived their right to go to the jury, and after adverse decision do not 
request to go to the jury, they cannot in the appe!late court raise the point that there 
were questions to be passed upon by the jury. Ormes v. Dauchy et al. Court of Appeals. 


Decided Nov. 9, 1880. Opinion in New York Weekly Digest, New York, N. Y., Dec. 24, 
1880. 


Contract. — Covenant by Grantee to pay Lien. — Right of Third Party 
to sue. — (Head-note.) —One G., being indebted to defendants, executed to them a 
deed of certain premises on which plaintiff held a lien by judgment, which deed contained 
a covenant by which defendants assumed and agreed to pay all liens and incumbrances 
on the premises, and defendants at the same time executed a contract to convey the prem- 
ises to G.’s wife on payment of the consideration named in the deed, she to have posses- 
sion of the premises. Held, that the deed did not create between defendants and their 
grantor the relation of vendor and purchaser so as to give plaintiff a right of action 
against them. Pardee vy. Treat etal. Courtof Appeals. Decided Novy. 9, 1880. Opinion 
in New York Weekly Digest, New York, N. Y., Dec. 24, 1880. 


Life Insurance. —Insanity not Excuse for Default.— Paid-up Policy due 
to Assignees of Deceased. — (/ead-note.) — The insanity of the insured does not 
excuse a failure to pay premiums upon the policy. 

The policy in suit provided that if, after payment of two or more annual premiums, 
it should cease by default of payment of any premium when due, the company, notwith- 
standing such default, would grant a paid-up policy, provided that application therefor 
should be made within one year after such default, and the policy transmitted to and ro- 
ceived by the company. Three annual premiums had been paid when default was made 
in payment by reason of the insanity of the insured, who shortly afterward died. The 
policy was sent to and received by defendani with the proofs of loss and a paid-up policy 
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demanded, which was refused. Held, that the conditions of the policy having been com- 
plied with, defendant was bound to comply with its terms, and although the insured 
was dead, his assignees were entitled to a paid-up policy or its value. Wheeler v. The 
Connecticut Mutual Life Ins. Co. Court of Appeals. Decided Nov. 16, 1880. Opinion 
in New York Weekly Digest, New York, N. Y., Dec. 24, 1880. 


Contract.— Public Offer of Reward.— (Head-note.) — The publication of an 
advertisement offering a reward for information respecting a loss or the return of the prop- 
erty is a general offer, and the acceptance thereof by any person who is able to give the 
information asked, or to return the property, creates a valid contract. 

Defendant left a valuable package upon his seat in a car. Plaintiff, who took the 
seat after he left, took the package and carried it home, without making any inquiries. 
Defendant offered a reward for the package, which stated that the finder would receive 
the reward by leaving or sending his address to the owner of the property. Plaintiff 
sent for defendant and delivered the package to him; but at that time the package did 
not contain all the articles described in the notice. In an action to recover the reward, 
— Held, that the questions as to whether plaintiff acted in good faith in doing as she 
did, and whether she brought herself within the terms of the offer of reward, were for the 
jury to determine. Pierson v. Morch. Court of Appeals. Decided Nov. 9, 1880. 
Opinion in New York Weekly Digest, New York, N. Y., Dec. 17, 1880. 


Patent. — Contract. — Royalty. — (Head-note.) —In an action to recover royal- 
ties on a patent, evidence that the Patent Office had decided that said patent was void is 
material as tending to show a failure of consideration for the royalties for the year during 
which the decision was made, and to relieve defendants from the necessity of giving 
notice of their intention not to manufacture under the patent. 

As to whether the decision of the Patent Office was a conclusive defence to such roy- 
alties, quere. Marston v. Swett et al. Court of Appeals. Decided Nov. 16, 1880. 
Opinion in New York Weekly Digest, New York, N. Y., Dec. 17, 1880. 


Trade-mark.— “Rye and Rock.” — Held, that, in order to maintain his action, 
plaintiff was bound to show that the use of the words as a trade-mark was new; that if 
they had ever before been used as applicable to a like article, it could not be exclusively 
appropriated. If an article is known to commerce in general by the term claimed as a 
trade-mark, its exclusive use as such cannot be maintained. If words employed as 
a trade-mark indicate the nature, kind, or quality of the article, instead of showing its 
origin, an exclusive right to their use cannot be maintained. Von Biel v. Prescott et al. 
Court of Appeals. Decided Nov. 9, 1880. Opinion in New York Weekly Digest, New 
York, N. Y¥., Dec. 17, 1880. 


OHIO. 


Negligence of Superior. — (Head-note.) —A foreman was put in charge of a set 
of hands, whose business it was to repair freight-cars while standing on the track, in a 
yard of the company, in which trains were accustomed to be made up; it was also the 
duty of the foreman to participate with the hands in doing the work. While the fore- 
man and a hand were engaged in repairing a car, and the latter was at work under the 
car by the order of the foreman, he was injured by the striking of the car on which he 
was working by another car moving on the same track. Held: 

1. That the hand was the subordinate of the foreman in respect to the work in which 
he was engaged at the time he was injured. 

2. That it was the duty of the foreman, in putting a hand under the car, to use rea- 
sonable care to protect him, while thus engaged, from the danger thus arising from the 
switching of cars and the making up of trains on the same track; and for an injury 
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resulting from the want of such care the company is liable. Judgment affirmed. Th, 
Lake Shore § Michigan Southern Ry. Co. v. Lavalley. Supreme Court, Dec. 7, 1880, — 
The Weekly Cincinnati Law Bulletin, Dec. 13, 1880. 


Statute of Limitations against Co-tenant.— Partition under Presump. 
tion of his Death. — Title. — Purchaser’s Improvements. — The Statute of 
Limitations does not run in favor of a tenantin common in the occupancy of the premises 
against his co-tenant, until some overt act of an unequivocal character, clearly indicating 
an assertion of ownership of the entire premises, to the exclusion of the right of the eo. 
tenant, 

The plaintiff, the owner in fee-simple of two undivided sevenths of a farm, had been 
absent and unheard of for nearly thiity years, when proceedings for the partition of said 
farm were instituted by persons who would have been his heirs, had he been then deceased. 
Under these proceedings, the premises, not being divisible without manifest injury to 
the value thereof, were sold by order of the court, and bid off by H., owner of the re- 
maining five sevenths thereof, and who, afte: said purchase, made valuable improvements 
thereon. Held, that H., by such purchase, acquired no title to the interest of the plaintiff 
in said land. That in the partition of said premises the defendant, H., is entitled to the 
benefit of such improvements, and, in making partition, respect should be had thereto, 


Youngs v. Henry et al. Supreme Court, Dec. 7, 1880.— The Weekly Cincinnati Law 
Bulletin, Dec. 13, 1880. 


PENNSYLVANIA. 


Landlord and Tenant.— Evidence. — Admission. — ( ead-note.) — A tenant 
in possession of property which it became necessary to repair, stipulated to accept a cer- 
tain reduction of the rent “as full compensation to him, or to his sub-tenants, for any and 
all inconvenience or damage arising from, or caused, or to be caused, by the work afore- 
said, or by the past faulty condition of the buildings, either to him or his sub-tenants, or 
any of them,” the agreement further providing that “ the work shall be done forthwith 
and as speedily as possible.” Held, that the defendant could not set up the incon- 
venience and loss to his business resulting from the repairs to the property unless the 
completion thereof had been unreasonably delayed, and that the inquiry should have been 
solely as to the damages caused by any unreasonable delay. That it was error to admit 
the mere opinion of the plaintiff, given at the time the agreement was made, as to the 
length of time it would take to make the repairs, he having refused to bind himself to 
complete them within the time he named as probably necessary. 

In a suit by the contractors to recover from the landlord pay for the repairs made, 
the latter, by his agent, filed an affidavit of defence in which the delay of the contractors 
in making the repairs was set up as part of the defence. Held, that the affidavit was 
properly admitted on behalf of defendant in this case as an admission by the landlord of 
a delay in making the repairs. Reineman vy. Blair. Supreme Court. Opinion (filed 
Nov. 15, 1880) in Pittsburg Legal Journal, Pittsburg, Pa., Dec. 22, 1880. 


Debtor and Creditor. — Preference. — Bailment. — ( Head-note.) — Failing 
debtors confessed a judgment to A. to secure and prefer certain creditors. Personal 
property was sold under execution on such judgment. The property was left with the 
defendants in the execution to sell the same and apply the proceeds to the said preferred 
creditors. //eld, that the transaction constituted a bailment, and that the property was 
not liable in the hands of said defendants to the executions of other creditors. Miller 


at al. v. Irvine. Supreme Court. Opinion (filed November 15) in Pittsburg Legal 
Journal, Pittsburg, Pa., Dec, 22, 1880. 
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Good-will of a School. — Set-off. — ( Head-note.) — The sale of the “ good-will ” 
of a school involves no personal effort on the part of the vendor to influence the attend- 
ance of pupils. 

In an action to recover the balance of purchase-money of a school where the vendor 
agreed to sell the “ good-will” of the institution, circulars and advertisements of a rival 
school, containing the name of the vendor as a member of the faculty of such rival in- 
stitution, are not competent and relevant testimony to show damage by way of set-off, 
without first showing that said circulars, &., were issued at the instigation of the vendor. 
McCord v. Williams. Supreme Court. Opinion (filed November 15) in Pittsburg Legal 
Journal, Pittsburg, Pa., Dec. 15, 1880. 


Trespass quare clausum. — Owner of Growing Crops. — Defendant in error 
made some arrangement with her daughter and son-in-law to move on her farm and 
manage the same. They were to support her for life, and, at her death, the farm was to 
belong to the daughter. The old lady lived with her children for some months, and then, 
upon some cause of disagreement, moved away, and gave them notice to quit. Upon 
their failure to do so, she brought an action of trespass quare clausum fregit. 

Held, that as the plaintiff in error had control of the farm, and used it as his; and, 
further, had such lawful possession as authorized him to put in the crops, the right of 
possession did not, during the growth thereof, at once cease and determine, so as to make 
him liable in trespass for continuing there, although all the terms of the contract with 
the defendant in error may not thereafter have been fulfilled. Berkley et ux. vy. Anman. 
Supreme Court. Opinion (Jan. 5, 1880) in The Legal Intelligencer, Philadelphia, Pa., 
Dec. 24, 1880. 


Contract. — Lunatic. — Judgment. — (Head-note.) —A. borrowed money on a 
mortgage and bond and warrant. Judgment was subsequently entered on the bond and 
warrant. A motion was made to open the judgment, and refused by the court, based on 
the lunacy of the defendant at the time of the execution of said bond and warrant, estab- 
lished by a subsequent inquisition. 

Held, that when the alleged lunatic, acting under the advice of counsel, received a 
consideration for the bond, which was prudently applied in the payment of undisputed 
debts, it was undoubtedly a sane act, though it may have been by an insane man. 

Tn substance, therefore, it was a loan of money, and since, if the lunatic had been sued 
for the loan, the alleged insanity could not have availed him, there is no reason to open 
the judgment confessed. Kneedler’s Appeal. Supreme Court. Opinion (Jan. 19, 1880) 
in The Legal Intelligencer, Philadelphia, Pa., Dec. 24, 1880. 


RHODE ISLAND. 


Voluntary Assignment purporting to be for Creditors. — An assignment 
by a solvent person in order to protect the property from legal process, because the times 
are hard, and to hold it for better times, was Aeld fraudulent and void, although it 
purported to be an assignment “for the purpose of equally securing and paying all 
creditors.” Henry W. Gardner y. Commercial National Bank. Supreme Court. De- 
cided December 18. Opinion in The Providence Journal, Providence, R. 1., Dec. 20, 1880. 


TENNESSEE. 


Railroad Regulation for Tickets. — Notice. — (Head-note.) — A railroad com- 
pany has a right to make regulations requiring passengers to purchase tickets before 
going upon the coach attached to their freight-trains, and authorizing the freight con- 
ductors to expel persons not having tickets, even though they may offer money in pay- 
ment of their fare. 
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But where the company had been usually receiving money on their freight-trains for 
Pp ger fare, p gers wanting to thus pay their fare were entitled to notice of the 
regulation making the change before they could be expelled from the coach for nop. 
compliance. Lane v. Railroad. Supreme Court, September Term, 1880. — Southern 
Law Journal and Reporter, Montgomery, Ala., November, 1880. 


TEXAS. 


Statute of Limitations.— Bankruptcy. — (Head-note.) — The Statute of Limi. 
tations ceases to run against a claim provable in bankruptcy when it is offered for proof, 
if not when the adjudication in bankruptcy was had. 

Proof of debt in bankruptcy is analogous to the institution of a suit upon the claims, 
the proceedings in which, though so defective that they may be subject to demurrer, will, 


nevertheless, stop the running of the statute. Wofford v. Unger. Supreme Court, Noy. 
30, 1880. — Texas Law Journal, Tyler, Texas, Dec. 8, 1880. 


VERMONT. 


Contract.— Special Security. — Waiver. — Where railroad bonds contain an 
absolute and unconditional promise to pay, and special property of the road is pledged as 
collateral to that promise, the taking of the special security is not in law a waiver of all 
other securities, unless such was the understanding of the parties to the transaction at the 
time of the making of the promise and giving of the security. James R. Langdon et al. 
vy. Vermont § Canada Railroad Co. Supreme Court. Decided December 21. Opinion 
in The Weekly Rutland Herald and Globe, Rutland, Vt., Dec. 23, 1880. 


WISCONSIN. 


Replevin by Mortgage.—Chattel Mortgage to secure Rent. — Condi- 
tion. — (Head-note.) — The right of a chattel mortgagee to take possession of the prop- 
erty mortgaged, before the mortgage debt becomes due, under a clause in the mortgage 
which authorizes him to take possession whenever he shall deem himself insecure, is 
sustained as defined in Cline v. Libby, 46 Wis. 123, and Huebner vy. Koebke, 42 id. 
319. And in an action at law it makes no difference that the mortgage is given to secure 
the rent of real estate which has not yet accrued or become payable. Evans v. Graham. 


Supreme Court. Opinion (filed November 30) in The Wisconsin Legal News, Dec. 23, 
1880, 


Rape.— Consent. — ( Head-note.) — It is error to instruct the jury in a case of rape 
that the woman may have consented to the act of sexual intercourse, in whatsoever man- 
ner or by whatsoever means such consent was obtained, and yet the defendant be guilty 
of the crime. Whittaker v. The State of Wisconsin. Supreme Court. Opinion (filed 
November 30) in The Wisconsin Legal News, Dec. 23, 1880. 


Charitable Association.— Life Insurance.— Beneficiary. — ( Head-note.) — 
Walter H. Ballou, deceased, was a member in good standing in a society known as the 
Royal Arcanum. One of the objects of the society was to create a fund for widows and 
orphans. By the constitution and laws of the order, one of its objects is stated as fol- 
lows: “To establish a widow and orphans’ fund, from which, on the satisfactory evi- 
dence of the death of a member of the order who has complied with all its lawful 
requirements, a sum not exceeding $3,000 shall be paid to his family or those dependent 
upon him as he may direct.” Another rule of the order provided as follows: “In case 
no direction is made by a brother, either by will, entry, or benefit certificate, the council 
may cause the same to be paid to the person or persons entitled thereto. In case no 
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or persons are entitled to the benefit, it shall revert back to the Widow and 
Orphans’ Benefit Fund.” Ballou died without having made any direction to whom his 
benefit should be paid, leaving no children or descendants, or other person dependent 
upon him except his widow. /eld, that she was entitled to the fund, as against the 
claim of the administrator of the deceased. Ballou v. Gile, Adm’r impl’d, gc. Sa- 
preme Court. Opinion filed December 17.— The Wisconsin Legal News, Dec. 18, 1880. 


Trespass. — Nonsuit.— (Head-note.) —The evidence tended to show that the 
defendant, between the hours of nine and ten o’clock in the evening, after the plaintiff 
and his family had retired and extinguished the lights, knocked at the kitchen door, and 
demanded an entrance into plaintiff’s house, and made a threat to burst open the door 
unless it was opened. The plaintiff finally opened the door and let defendant in. And 
he then said he had heard the house was a house of ill-fame, and that they harbored a 
lewd woman there. The plaintiff was a respectable citizen, and the defendant admitted 
that he knew nothing against the character of the house or the plaintiff’s family, and 
had no knowledge of his own that any lewd woman was kept at the house, and no in- 
formation on that subject except of a very trivial nature. The action was for unlawfully 
entering upon and into the plaintiff’s premises and dwelling-house. Held, error for the 
circuit judge to nonsuit the plaintiff. Bailey v. Ragatz. Supreme Court. Opinion filed 
December 17. — The Wisconsin Legal News, Dec. 18, 1880. 


Referee. — Evidence. — Waiver of Exception. — ( Head-note.) —In an action 
tried before a referee, the defendant offered certain evidence, which was objected to by the 
plaintiff as not admissible under the defendant’s answer. The referee held that the evi- 
dence was not admissible, to which ruling the defendant excepted, and thereupon the 
referee offered to take the testimony offered, and report it subject to the objections of the 
opposite party and his ruling thereon, but the defendant refused to produce the testi- 
mony. Held, that the defendant waived any right to insist on the erroneous decision of 
the referee, as to the admissibility of such evidence, upon an appeal from the judgment, 
as a ground for reversing the same. Holendyke vy. Newton. Supreme Court. Opinion 
filed December 17. — The Wisconsin Legal News, Dec. 18, 1880. 


Deed. — Covenants. — Highway. — Damages. — (Head-note.) — Railways or 
other highways over a portion of the premises, in open and visible use at the time the 
deed was executed, constitute no breach of the covenants of the deed, whether easements 
or not. Smith et al. v. Hughes. Supreme Court. Opinion filed December 17.— The 
Wisconsin Legal News, Dec. 18, 1880. 


ENGLAND. 


Representation. — Conduct Influenced by. — Contract relating to Land. 
—Complete Performance of, by Promisee. — Statute of Frauds (29 Car. II. 
c.3),§ 4.—A. desiring to retain in his service the defendant, who had been acting as 
his housekeeper for many years, and to whom he was indebted in arrears of wages for 
such service, represented to her that if she would forbear to press him for the arrears of 
wages due to her, and, giving up other prospects in life, would continue to serve him 
for the rest of his life without wages, he would make a will leaving her a life-estate in 
certain property of which he became owner in fee. A. made a will which was void, not 
having been properly attested, by which he left the defendant a life-estate in the property 
in question, and the defendant, relying on the representations so made by A., was in- 
duced to continue in his service till his death, when she took possession of the title-deeds 
of the property. In an action brought by the plaintiff, as the heir-at-law of A., to re- 
cover possession of the title-deeds, the defendant counter-claimed for a declaration that 
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she was entitled to a life-estate in the said property, and to retain the title-deeds for her 
life. Held (1.) That the representations made by A. to the defendant were terms ing 
contract which was binding on A. and his heirs, and that the defendant was entitled to 
a life-estate in the said property, and to retain the title-deeds for her life. (2.) That the 
contract related to land within section 4 of the Statute of Frauds, but that the statute 
did not apply by reason of the contract having been completely performed on the part 
of the defendant. Alderson v. Maddison. Exchequer Division, June 2, 1880.— 43 Law 
Times Reports, x. 8. 349; New York Daily Register, New York, N. Y., Dec. 29, 1880, 


Bills of Lading.— Sets of Three.— Rights of Indorsee.— Entry under 
Second Bill. — Liability of Warehousemen.— The consignees and owners of a 
cargo to arrive in London indorsed and delivered the first of three bills of lading to the 
plaintiffs as a collateral security for money advanced. These bills of lading had been 
signed by the master of the ship in the usual set, marked respectively, “ First,” 
“ Second,” and “ Third,” and they represented the goods as deliverable to the said con- 
signees or their assigns, that freight was made payable in London, and that the master 
had affirmed to three bills of lading, “the one of which bills being accomplished the 
rest to stand void.” When the ship arrived the consignees made entry of this cargo, 
and it was placed in defendants’ warehouses. The master on the same day lodged With 
the defendants a copy of the manifest of the cargo, with an authority to defendants to 
deliver the goods to the holders of the bill of lading, and, on the following day, notice 
to detain the cargo until the freight should be paid. Upon receipt from the consignees 
of the second of the bills of lading, the defendants entered the consignees in their books 
as enterers, importers, and proprietors of the goods, and after removal of the stop for 
freight delivered the goods to persons other than the plaintiffs, on delivery orders signed 
by the consignees, the plaintiffs having no knowledge of any dealings with the cargo. 
Held, that the defendants were not liable to the plaintiffs in an action to recover the 
value of the goods. Judgment of Frexp, J. (reported 42 L. T. Rep. n. s. 90), reversed. 
Glyn, Mills, Currie, §& Co. v. East and West India Dock Company. Court of Appeal, 
November 19. — The Law Times, London, Nov. 27, 1880. 


‘Will. — Construction. — Gift of Farming Stock.— Emblements.— A tes- 
tatrix made a bequest of all the household furniture, farming stock, goods, chattels, and 
effects which should be in and about her farm F. Held, that the emblements and grow- 
ing crops on the farm at the time of the death of the testatrix passed to the legatee. 
Re Roose; Evans v. Williams. Jessex, M. R., Dec. 6, 1880.— The Law Times, London, 
Dec. 11, 1880; The Law Journal, London, Notes of Cases, vol. xv. 142. 


Will. — Executor carrying on Testator’s Trade. — Defaulting Executor. 
Rights of Trade Creditor against Assets of Testator. — ( Head-note.) — Where 
a trustee or executor is authorized by a testator to carry on a business with certain 
funds, creditors supplying goods to the trustee or executor carrying on such business, 
have a right to stand in the place of the trustee or executor, and to have the benefit of 
the indemnity or lien which the trustee or executor has upon the funds devoted to the 
business; but where the trustee or executor has lost his right to indemnity or lien by 
being a defaulter and a debtor to the business, the creditors are not entitled to have their 
debts paid out of the trust estate, they being only entitled to stand in the place of the 
trustee or executor, and not being in any better position. Re Johnson ; Shearman v. Rob- 
inson. Chancery Division, July 19, 1880. —43 Law Times Reports, x. 8. 372. 


Will —Its Pages.—Evidence.— Declarations of Testatrix.— At a trial in 
which the issue was whether the appointment of executors and residuary legatees on 
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the first page of the outer sheet formed part of a will at the time of the execution 
thereof; the attesting witnesses having been called, and though able to prove the date of 
execution of the document, being unable to say what its contents were or on how many 
sheets of paper it was written, — Held, that the declarations, parol and written, of the 
testatrix, both before and subsequent to the execution of the will, as to her intentions at 
the time of making it, and as to her subsequent belief, that she carried those intentions 
into effect, were admissible for the purpose of showing what were the component parts 
thereof; and that the fact of the will being in existence, and not Jost, did not affect the 
question. Gould v. Lakes. Probate Division, June 22, 1880.— 43 Law Times Reports, 
8. 382. 


Manslaughter. — Negligence. — A. was a member of a rifle corps. On May 29 
he attended the rifle practice. After the practice it was his duty to take his rifle back to 
the armory. He did not do so, and the drill instructor missed six cartridges from the 
magazine when he went there about half an hour after the practice was over. A., with 
B. and C., then fixed a temporary target in an apple-tree in a garden, and fired with the 
rifle from a distance of 400 yards. One of the shots killed a boy who was in the apple- 
tree. The jury found A., B., and C. guilty of manslaughter. There was no evidence 
which of the prisoners fired the shot which caused death, and the question reserved was 
whether there was any evidence upon which either or all of the prisoners could be con- 
victed of manslaughter. Held, that the conviction was right; because the prisoners all 
joined in a dangerou$ act, without taking proper precautions, whereby a person was killed. 
Regina v. Salmon. Crown Case Reserved. Dec. 4, 1880. — The Weekly Notes, London, 
Dec, 11, 1880. 


Will. — Bequest of Annuity.— Words descriptive of Motive of Gift. — 
The testator in this case gave an annuity of 8s. a week to his niece “ towards the support 
of her two children” (naming them) ‘until they should attain the age of twenty-one 
years.” One child having died, and the other having attained twenty-one, the question 
was whether the annuity had ceased. Held, that the words within inverted commas 
were merely descriptive of the motive of the gift, and that the annuity continued during 
the life of the testator’s niece. Farr vy. Hennis. Chancery Division. Dec. 3, 1880. — 
The Weekly Notes, London, Dee. 11, 1880. 


Accident. — Insurance. — Death of Epileptic by Drowning. — Action by an 
executor to recover on a policy of insurance against death or accident effected with the de- 
fendants. The sum insured for became payable in case the insured “ shall sustain any per- 
sonal injury caused by accidental external and visible means. . . . And the direct effect of 
such injury shall occasion the death of the insured within three calender months of the 


happening of such injury ;” with a proviso that “this insurance shall not extend to 
death by suicide, . . . or to any injury caused by or arising from natural disease, or 
weakness or exhaustion consequent upon disease.” The insured had an epileptic fit 
whilst crossing a shallow stream, and fell into it and was drowned. That, on the true 
construction of the policy, the death of the insured was caused by one of the injuries 
insured against, and was not within the exceptions in the proviso. Winspear v. The 
Accident Insurance Co. Court of Appeal. Nov. 29, 1880.— The Law Journal, London, 
Notes of Cases, vol. xv. p. 135; The Weekly Notes, London, Dec. 4, 1880; 43 Law 
Times Reports, x. 8. p. 459. 


Contract to edit Book. — Specific Performance — Fraud on the Public. 
— In order for specific performance of a contract to be granted, the plaintiff must prove 
the contract which he seeks to have performed. Where, therefore, a publisher brought 
an action against a person who had agreed to edit a guide-book for him, for the specific 
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performance of the contract by the delivery up of the manuscript and assignment of the 
copyright, and pleaded that the contract which he sought to enforce was contained in g 
certain agreement in writing, as modified by two subsequent agreements in writing, and 
proved the first and the third of such three agreements, but not the second, — Held, that the 
action must fail. The defendant, Marsh, agreed with the plaintiff to edit a guide-book 
of London. The plaintiff obtained the consent of Kenny, an American, who had brought 
out guide-books of certain American cities with success, to the use of his name, and pro- 
posed to call the book “‘ Kenny’s Illustrated London,” by D. J. Kenny, assisted by J. B, 
Marsh, and solicited and obtained advertisements for the book under that title. The de. 
fendant objected to the use of Kenny’s name as author, but did not object to the book 
being called “ Kenny’s Illustrated London, edited by J. B. Marsh on the principle of 
Kenny’s Handbooks.” Held, that the statement that the book was “by Kenny,” who 
had in fact had no hand in its preparation, was intended to deceive the public as to its 
authorship, and that, on the principle that a plaintiff must come into court with clean 
hands, the plaintiff, who sought to deceive the public, could not obtain relief in an action 
to enforce the contract to edit. Post y. Marsh. Chancery Division. Dec. 3, 1880,— 
The Law Times, London, Dec. 11, 1880; The Weekly Notes, London, Dec. 11, 1880. 


Carriers. — Negligence. — Passenger’s Luggage. — The plaintiff took a through 
ticket from Stourbridge, on the Great Western Railway, to Euston, at Birmingham, 
where the Great Western and London and North-Western Railways meet. The plain- 
tiff’s portmanteau was put into a van belonging to the London and North-Western Com- 
pany, but, upon arrival of the train at Euston, it could not be found. About three 
months afterwards the portmanteau was delivered to the plaintiff very much damaged, 
and the contents almost destroyed. In an action in the county court for the value of 
the portmanteau, the learned judge gave a verdict for the defendants, on the ground that 
there was no contract entered into between them and the plaintiff. Held, on appeal to 
the Divisional Court, that the defendants were bound to take proper care of the port- 
manteau, and were liable for negligence irrespective of any contract, and that the plain- 
tiff was entitled to judgment. Hooper v. London §- North-Western Railway Co. C.P. 


Div. Dec. 2, 1880.— The Law Times, London, Dec. 11, 1880; Zhe Law Journal, Lon- 
don, Notes of Cases, vol. xv. 143. 


4 3 


PAGE 
Action, against Corporation for Malice. 134 
Ex Contracta, of Per- 
formance as Defence . . . 138 
Mandamus for Land Patent . . 143 
Admiralty, Attachment, Actual Seizure 145 
Care of Sick and Injured Seamen, 
Negligence, Fellow-servant, De- 
Ames, Seth, Judge, Mass... 142 
Appeal from Supreme Court of Canada 
to England . 141 
Attachment, Fraudulently enticing into 
Suits, Estoppel in . 133 
Trustee Process, Oral Evidence of 
Hour of Service. . . 148 
Attorney, Unauthorized ‘Appearance . 149 
Bailment, for Creditor . . ... . 152 
Bennett, E.H., Farm Law. . . . . 126 
Bill of Lading (see Warehouseman) . . 156 
Bills and Notes, Bona Fide Purchaser, 
Fraudulent Con- 
sideration . . cove « 
Paid by Deposit in Bank. . 146 
Right of Indorser to Acceptor’s Secu 
Canada, Appeal to England from Su- 
Carrier, Common, Passen- 
ger’s Luggage 158 
Cockburn, A. J. E., L.C. J.of England. 134 
Coleridge, John Duke, L. C. J. of E ng- 
land . 137 
Constitutional Law, State Tax, National 
Bank . 144 
Contract (see ‘Bills ‘and Notes) | - 149 
(See Covenant). .... . - 134 
See Husband and Wife) . 139 
Extension of Mort- 
gage 146 
Covenant by Grantee to pay Lien, 
Suit by Third Party . 150 
Debtor and Creditor, Right "of Third 
Party, Garnishment . . . 147 
Illegal. « « 150 
Impossibility of Performance . . . 133 
Landlord and Tenant. . . . . . 152 
Lunatic, Judgment. . . . . . 153 
Public Offer of Reward . 151 
Regulation for Tickets on Railroad, 
Notice 153 
Representation influencing Conduct 155 
Restraint of Trade, Medical. . . . 147 


INDEX TO No. 2, Vor. XV. 


Contract, Special Security, Waiver of 
the Security - . 
To edit Book, Specific Performance, 
Fraud on Public. . 
Conversion of Real into Personal Prop- 
erty 
Corporation, | Fraudulent Transfer of 


pany ‘Individual Liability of Stock- 
holders . 132 
Municipal, Power to borrow Money . 134 
Sale for Less than Value, Subsequent 
Creditors . 
Courts, in England, "Consolidation of 
Common-law Divisions . . 
Covenant, Warranty. . 134 
Criminal Law (see Ev idence), Indict- 
ment. . 4 
Information, Description of ‘Property 147 
Indictment, False Burg- 
lary and Larceny, er 
Variance . 
, Consent 
Criminal Sentences and Moral Judg- 
ments fromthe Bench . . 
Damages, Measure of, for not building 
Road and Fence. . . - 
Damages (see Insurance) . . — 
Debtor and Creditor (see Contract) . + 147 
Debtor as Agent of Creditor - 147 
Preference and Bailment for Creditor 152 
Subsequent Creditor (see 
Deed, Covenant, Highway . 
Delivery to Recorder. . 
Reservation of Timber . « 134 
Depositions, Law of, E. P. Weeks . . 125 
Deviation (see Admiralty) . . . 108, 144 


England, Lord Chief Justice of . . . 136 
Equity ors Riparian Rights) . . . . 144 
Estoppel in Attachment Suits. . . . 133 
Expert (see Evidence) . . ... 134 
Evidence (see Will) . . 156 
Admission by Affidavit in another 


Suit 
Declarations Part of ResGesta. . 71 
Expert . 

Of Good Character of Alleged Adul- 

teress . 

Pleading with Malice, Ev idence of 

Slander. . . 
Waiver of Exception, Referee. . . 155 

Executor and Administrator Ww 156 
Exception, Waiver of . . - 155 


AUM | 
of the 
ed ing 
ig, and 
hat the 
e-book 
‘Ought 
d pro. 
J.B, f | 
he de. 
book 
ple of 
, who 
to its 
clean 
ction | 
0. 
ugh 
1am, 
om- | 
hree 
of 
3 
to | 
rt. 
in- 
j 
| 

; 


Farm Law, E.H. Bennett . . . 

Field, W. A., Judge, Mass. . 

Fraud (see Attachment) 
See Bills and Notes) . 
u-ting after ma. 
cause of 


Possession be- 

Frauds, Statute of, Performance by 
Promisee 

Garnishment (see Contract) 

Good-will, of a School, Set-off . 


High, J. L., Law of Injunctions . . 
Husband and Wife, Mortgage of Wife’ 3 
Estate for Husband’s Debt . . . 
Necessaries for Wife . eee: 
Property Rights . . . . 


Indictment (see Criminal Law) . . . 
Injunctions, Law of, J. L. High . 
Injunctions, Trade Circulars ° 
lnsolvency, Maine Statutes Legis- 
lation) 
Insurance, Accident 

Accident, Drowning of Epileptic e° 

Damages i in Tort . 

Life, Assigned Policy, Interest, Dis- 
charge 

Life, Charitable Association, Benefi- 
ciary. . 

Life, Insanity not Excuse for Default, 
Paid-up Policy to Assignees of 
Deceased . 

Replacement Clauses 

Marine, Deviation . . . . 


. 


Judge, Discretionof . . . 


Landlord and Tenant, Attornment, 
Ousting, Waiver of Breach, De- 
mand, Covenant of Ancestor 

Damage from Repairs . 
Lease, Option to purchase . 
Waiver of Breach ~ Landlord and 
Tenant) 
Legislation, Limits to, in Curative Laws 
Maine, Subsequent 
Statute. . 

Life-estate (see W ill) . 

Limitations, Statute of, against Co-ten- 
ant 
Bankruptey, Proof of Claim . . 

New Promise. . 
Ousting for Fraud after Long Pos- 
session 
Lunatic, Contract, Judgment . 


Mandamus, for U. S. Patent of Land . 
Manslaughter (see Criminal Law) . 
Massachusetts, Ames, J., Field, J. . 
Master and Servant (see Admiralty) 
Mortgage, Chattel, Mortgagor Agent 
of Mortgagee . 
Chattel, to secure Rent, Replevin by 
Mortgagee . 
See Husband and ife) 
ortgages of Future Personal Prop- 
erty .. 
Does Power to Sell imply Power to . 
Extension. . 


PAGE 
126 
142 
148 
149 


136 
155 


108 


INDEX. 


Negligence (see Admiralty) 
Common Passenger’s Lage 
gage. . ° 
Contributory 
Of Foreman . 
Nuisance, Stable . 


Patent (see Contract). . . 
Superior and Inferior Devi ice, "Fune- 
tion. . 
Practice, Waiv er of Jury 
Referee, Waiver of Exception 
Replevin by Mortgagee under Condition 
Reservation of in Deed 
Riparian Rights, Diversion Water. 
course, Equity 


Sale, Power of, does it imply ceed to 
mortgage . 
Set-off, Good-will of a School. 
Slander, Pleading with Malice as Evi- 

dence of it. . 
Specitic Performance, Halting ‘Book, 
Fraud on Public. . 
None of Beneficial Contract in Breach 
of Trust. . 
Strong, William, J.8.C. U.S 
Surety, Right of Creditor to Securities | 


. 


Tax, National Bank . . . . 
Tenant in Common, Partition under Pre- 
sumption of Death, Improvements . 
Title by Record, U. 8. Patent of Land 
Tort (see Insurance) . ° . 
Trade Circulars, Injurious, Injunction s 
Trade-mark, ‘‘ Pride ’’ not Descriptive, 
Intent to de 
**Rye and Rock”’ 
Trespass, Nonsuit. . . 
Quare Clausum, Owner of Crops « . 
Trust (see Husband and Wife) ‘ 
Contract in Breach of . ° awe 
Trustee Process (see Attachment) 


United States, Land, Patent, Title by 
Record . 


Variance between Bending and Evi- 
dence . . 
Voluntary Conveyance (see Corpora- 
tion) . 
Purporting to be Assignment “for 
Creditors 
Warehouseman, Indorsee of Bill of Lad- 
ing, Entry ‘under Second Bill . . 
Watercourse (see Riparian Rights) . 
Weeks, E. P., Law of Depositions . 
Will, Annuity for Life, — deserib- 
ing Motive of Gift ° 
Construction, Emblements . 
Executor Trading, Rights of Trade, 
Creditor . 
Its Pages, De clarations of, Testatrix . 
Woods, William B., J. 8. C. U. S.. 
W ords, “Towards the Suppor her 


Two Children” . . . 


tion) . 


ted 


n 
| 
158 
147 
151 
134 
147 
153 151 
124 144 
150 
145 ‘ 
139 155 
134 154 
134 
149 
124 144 
135 
148 141 
141 153 
157 
132 146 
141 157 
154 140 | 
130 
139 
150 
132 144 
|_| 
152 
132 
135 
146 150 
152 151 
136 155 
153 
146 145 
133 140 
148 
148 
143 
152 
154 
145 149 
136 143 
153 
153 
143 
157 
142 | 156 
144 | 14 
125 
147 
| 157 
154 | 156 
145 
156 
121 | 156 
141 | 131 
146 | 157 


